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)
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)

ORDER GRANTING SUMMARY DETERMINATION IN PART  


ABB C-E Nuclear Power, Inc. (“Petitioner”) is not liable for Missouri income tax as the Director of Revenue (“the Director”) assessed for year ending April 28, 2000 (“2000”).  Petitioner’s gain from a deemed sale of its assets under IRC § 338(h)(10) is non-business income and is not apportionable by Missouri.  We grant Petitioner’s motion for summary determination and deny the Director’s cross-motion for summary determination on that issue.


However, we deny summary determination as to Petitioner’s entitlement to a refund.   

Procedure


Petitioner filed a complaint on February 13, 2004, challenging the Director’s assessment of 2000 Missouri income tax.  


Petitioner filed a motion for summary determination on February 10, 2005.  The Director filed a response and a cross-motion for summary determination on March 8, 2005.  Petitioner 
filed a response on March 24, 2005.  We heard oral argument on the motions on March 30, 2005.  Paul H. Frankel and Craig B. Fields, with Morrison & Foerster LLP, and John P. Barrie, with Bryan Cave LLP, represent Petitioner.  Senior Counsel Joyce Hainen represents the Director.  


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact

Corporate Structure

1. Prior to and on April 28, 2000, Petitioner was part of the following corporate structure:  

ABB Participations, LLC

|

ABB Holdings, Inc. (wholly owned subsidiary)

|

Asea Brown Boveri, Inc. (wholly owned subsidiary)

|

Petitioner (wholly owned subsidiary)

2. ABB Ltd., the top-tier holding company for the ABB group worldwide, engaged in several distinct business segments through affiliated entities.  One such business was the nuclear technology business, which consisted of engaging in nuclear plant and nuclear fuel-related supply; nuclear plant and nuclear fuel-related service and maintenance; and nuclear instrumentation and control (“the nuclear business”).  
3. Petitioner was engaged in the nuclear business in the United States.  Its principal place of business and commercial domicile were in Windsor, Connecticut.  It had facilities in Newington, New Hampshire; Hematite, Missouri; and Chattanooga, Tennessee, as well as at other locations in the United States. 
4. Other affiliates of ABB Ltd. owned the stock of entities that were engaged in the nuclear business in Germany, France, and Sweden.  Other affiliates of ABB Ltd. owned property and other assets in Belgium, France, and Korea that were engaged in the nuclear business.  

Divestiture of the Nuclear Business
5. In 1999, ABB Ltd. decided to divest itself of the nuclear business in order to focus its resources on its other businesses.  
6. Prior to and on April 28, 2000, ABB Handels-Und Verwaltungs AG was an affiliate of Petitioner and was also an indirect, wholly-owned subsidiary of ABB Ltd.  
7. Prior to and on April 28, 2000, ABB Handels-Und Verwaltungs AG was a company organized and existing under the laws of Switzerland.  It was headquartered and commercially domiciled in Zurich, Switzerland.  
8. On April 28, 2000, all subsidiaries of ABB Ltd. that were engaged in the nuclear business sold the nuclear business to British Nuclear Fuels plc for approximately $485 million.  Specifically, on April 28, 2000, (1) an affiliate of British Nuclear Fuels plc – BNFL Nuclear Services, Inc. – purchased all of the outstanding stock of Petitioner from Asea Brown Boveri, Inc., for $250,000,000 (subject to adjustments), and (2) affiliates of British Nuclear Fuels plc around the world purchased the remaining stock and assets of the nuclear business for approximately $235,000,000.  
9. In order to minimize the number of contracting entities around the world, the signatories to the purchase agreement were ABB Handels-Und Verwaltungs AG and British Nuclear Fuels plc.  ABB Handels-Und Verwaltungs AG was the contracting party on behalf of all the affiliates of ABB Ltd. that were engaged in the nuclear business.  Therefore, ABB Handels-Und Verwaltungs AG, pursuant to the terms of the purchase agreement, caused all of 
the companies engaged in the nuclear business around the world to undertake their responsibilities under the purchase agreement.  
10. Prior to and on April 28, 2000, British Nuclear Fuels plc was a company organized and existing under the laws of England with its principal office in England.  
11. All of the proceeds from the April 28, 2000, sale of Petitioner’s stock were received by Asea Brown Boveri, Inc. 
12. Petitioner did not directly or indirectly receive any of the proceeds from the April 28, 2000, sale of its stock.  
13. The April 28, 2000, sale of Petitioner’s stock was not negotiated in Missouri, did not close in Missouri, and did not otherwise involve any Missouri activity. 
14. The April 28, 2000, sale to British Nuclear Fuels plc disposed of all of ABB Ltd.’s and its affiliates’ interests, and specifically Asea Brown Boveri, Inc.’s interests, in the nuclear business.  The sale of the nuclear business resulted in the liquidation of that business by ABB Ltd. and its affiliates. 
15. Prior to and at the time of the April 28, 2000, sale of Petitioner’s stock, Asea Brown Boveri, Inc., was a Delaware corporation that was headquartered and commercially domiciled in Norwalk, Connecticut.  It did not conduct any business in Missouri, did not have any operations in Missouri, did not have any employees in Missouri, did not have any property in Missouri, and did not otherwise conduct any activities in Missouri.  Asea Brown Boveri, Inc., did not, and was not required to, file Missouri corporate income tax returns or pay corporate income tax to Missouri.  
16. ABB Ltd. entered into a noncompete agreement with British Nuclear Fuels plc providing that neither ABB Ltd. nor any of its affiliated companies would reenter the nuclear business for a period of seven years.  After the April 28, 2000, sale of the nuclear business, neither ABB Ltd. nor any of its affiliated companies has conducted nuclear business. 
17. The sale of the nuclear business was a unique transaction that did not constitute an integral part of the normal trade or business operations of ABB Ltd., Asea Brown Boveri, Inc., or any of their affiliated companies.  

The Election Under IRC § 338(h)(10)
18. Prior to and at the time of the April 28, 2000, sale of Petitioner’s stock, Petitioner was a member of a U.S. consolidated group of corporations for federal income tax purposes.  At the time of the sale, the common parent of the U.S. consolidated group was ABB Participations, LLC.  As a member of said group, Petitioner participated in the filing of consolidated federal income tax returns through April 28, 2000 (i.e., the date of the transaction).  
19. Following the transaction, Petitioner was a member of the BNFL USA Group, Inc., consolidated group for federal income tax purposes.  
20. In connection with the April 28, 2000, sale of Petitioner’s stock, an election was made in the consolidated federal income tax return of ABB Participations, LLC, to treat the stock sale as a deemed sale of assets under IRC § 338(h)(10).  Under this federal consolidated return election, Petitioner, the “target,” was deemed for federal income tax purposes:  (1) to have sold all of its assets while a member of the ABB Participations, LLC, selling consolidated group in a single transaction to a new corporation; (2) to have received the proceeds from the sale; and 
(3) to have distributed such proceeds in a complete liquidation to its pre-acquisition shareholder, Asea Brown Boveri, Inc. 
21. For federal income tax purposes, as a result of the IRC § 338(h)(10) election, any gain on the sale of Petitioner’s stock is disregarded and, instead, a gain from the deemed sale of Petitioner’s assets to the unrelated person is reflected on the consolidated federal income tax return of ABB Participations, LLC, and subsidiaries.  An attachment to Schedule D of the consolidated federal income tax return of ABB Participations, LLC, shows a gain of 
$227,323,492 to Petitioner from the deemed sale, minus an ordinary gain of $23,495,000 reflected on Form 4797, resulting in a gain of $203,828,492.  Form 4797 is for reporting certain sales of business property.  Petitioner’s gain of $203,828,492 was netted against other gains and losses of the affiliated group, resulting in the gain reported on line 8 of the consolidated Form 1120.  (Resp. Ex. J.)  As of the day after the acquisition date (in the instant case, as of April 29, 2000), Petitioner is treated for federal income tax purposes as a new, unrelated corporation.  
22. At no time prior to April 28, 2000, or as a result of the transaction at issue, did Petitioner ever actually sell or otherwise dispose of all its assets in Missouri or elsewhere.  

Petitioner’s Separate Company Missouri Income Tax Return
23. Petitioner timely filed its separate company Missouri corporate income/franchise tax return for 2000 (year ending April 28, 2000).  Federal taxable income is reported on line 1 of the Missouri return.  Because Petitioner had been included in the consolidated federal income tax return of ABB Participations, LLC, and had not filed a separate company federal return, Petitioner prepared a pro forma separate company federal return to determine the amount of federal taxable income to report on line 1 of the Missouri return.  The pro forma return reflects a capital gain of $203,828,492 and a gain of $23,483,071 from Form 4797.  The pro forma return also reflects total income of $277,455,086 and total deductions of $81,466,717, resulting in federal taxable income of $195,988,369.  Petitioner reported the federal taxable income of $195,988,369 on line 1 of its separate company Missouri return.  Petitioner reported as non-business income the gain of $227,323,492 from the deemed sale of all of its assets pursuant to IRC § 338(h)(10).
  Petitioner reported $195,997,369 in partial Missouri taxable income from all sources, resulting in $0 apportionable income after subtracting $227,323,492 in non-business 
income.  Petitioner reported estimated tax payments of $7,000 and Missouri franchise tax of $3,420, resulting in a refund of $3,580.  
24. The Director disallowed the characterization of the gain from the deemed sale of Petitioner’s assets as non-business income subject to allocation, and recharacterized the gain as business income subject to apportionment.  As a result, on October 22, 2002, the Director issued a notice of deficiency for 2000 as follows:  


Tax
$1,818,243.00

Additions
$454,560.75


Interest
$342,774.53


Total
$2,615,578.28


25.
Petitioner protested the notice of deficiency.  On January 15, 2004, the Director issued a final decision abating the additions, but upholding the assessment of $1,808,243.00 in tax, plus accrued interest.

History of Mergers

26.
Four other companies merged into Petitioner as of December 30, 1999, prior to the transaction at issue on April 28, 2000.  Other companies had been merged into Petitioner in prior years.  

Petitioner’s Assets

27.
On April 28, 2000, Petitioner had facilities in numerous locations, including Hematite, Missouri.

28.
Petitioner did not recognize a gain from the deemed asset sale of the real and tangible personal property that was located in Missouri because the fair market value of those assets was less than Petitioner’s basis in those assets.  Consequently, Petitioner realized a loss on the sale of the real and tangible personal property that was located in Missouri.  


29.
The majority of the gain resulting from Petitioner’s deemed sale of assets was from the sale of goodwill, and a small portion of the gain was from the sale of real and tangible personal property located at Petitioner’s facilities outside of Missouri.  

Tax Returns in Other States

30.
Not every state in which Petitioner filed returns has adopted the Multistate Tax Compact, and it filed combined returns rather than separate company returns in some states.

30.
A substantial capital loss carryforward from 1999 in the amount of $210,779,544 offset the capital gain derived from the deemed sale of Petitioner’s assets in states such as California, where Petitioner filed on a combined basis.  Thus, federal taxable income, which is the starting point for the determination of California tax, did not include the gain from the deemed sale of Petitioner’s assets.  Therefore, Petitioner did not characterize this capital gain as business income (or as non-business income) in California because this income was not included in the starting point for California income.  
Conclusions of Law


We have jurisdiction over appeals from the Director’s final decisions. Section 621.050.1.
 Our duty in a tax case is not to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Petitioner has the burden of proof.  Section 621.050.2.

I.  IRC § 338(h)(10)


IRC § 338(h)(10) provides: 

Elective recognition of gain or loss by target corporation, together with nonrecognition of gain or loss on stock sold by selling consolidated group.  

(A) In general.  Under regulations prescribed by the Secretary, an election may be made under which if—

(i) the target corporation was, before the transaction, a member of the selling consolidated group, and
(ii) the target corporation recognizes gain or loss with respect to the transaction as if it sold all of its assets in a single transaction,
then the target corporation shall be treated as a member of the selling consolidated group with respect to such sale, and (to the extent provided in regulations) no gain or loss will be recognized on stock sold or exchanged in the transaction by members of the selling consolidated group.  

26 CFR § 1.338(h)(10)-1 implements the provisions of  IRC § 338(h)(10).  The parties do not dispute the validity and effect of the IRC § 338(h)(10) election at the federal level.
  
Section 143.431.3(4) provides:  

For each taxable year an affiliated group of corporations filing a federal consolidated income tax return does not file a Missouri consolidated income tax return, for purposes of computing the Missouri income tax, the federal taxable income of each member of the affiliated group shall be determined as if a separate federal income tax return had been filed by each such member.  

Section 143.431.3(4) provides that for purposes of the separate company Missouri return, Petitioner’s separate company federal taxable income is determined as if it had filed a separate company federal income tax return.  The Director suggests that for purposes of the Missouri separate company return, the transaction at issue could be treated as an actual sale of stock rather than the deemed sale of assets.  However, Petitioner asserts that this would result in no gain to Petitioner because a corporation cannot sell all of its own stock; the actual tax consequences from a sale of all of Petitioner’s stock would be recognized by its parent company as the holder of that stock.  The Director does not dispute that the parent company “does not have any connection or activity within the State of Missouri.”  (Pet’r Ex. 3, Director’s final decision.)  


Petitioner recognizes that IRC § 338(h)(10) creates a legal fiction by which the assets, rather than the stock, of the corporation are deemed to have been sold.  Section 143.431.3(4) creates another legal fiction in situations in which a corporation filing a separate company Missouri return has been included in a consolidated federal return – the corporation must compute federal taxable income as if it had filed a separate company federal return.  These fictions are difficult to reconcile because IRC § 338(h)(10) applies to a transaction in which the target corporation had been a member of the selling consolidated group, but § 143.431.3(4) requires that the corporation be treated as if it had filed a separate company federal return.  Petitioner appropriately reconciled these fictions by reporting the gain from the deemed sale of assets on its pro forma separate company federal return and computing its federal taxable income for purposes of the separate company Missouri return.  In order to give effect to both fictions, Petitioner should be treated as having a gain from a deemed sale of assets for purposes of its Missouri separate company return.  If this gain were not so reported, Petitioner’s deductions would exceed its income on its separate company return, and there would be no issue at all as to whether it had any federal taxable income and thus Missouri taxable income on which to pay tax in Missouri.  The Director’s final decision states that the issue in this case is “whether the capital gain income generated by the section 338(h)(10) election of the Taxpayer in the 2000 tax year
. . . is business income to Taxpayer for Missouri income tax purposes.”  (Pet’r Ex. 3.)  Petitioner’s reply also presents that issue.  Therefore, we address that narrow issue in this case.    
II.  Non-business Income

A.  Missouri Statute and Regulations


When a corporation does some of its business in Missouri, §143.451.2(2)(a) provides that its income from all sources shall be apportioned “as provided,” referring to the multistate three-
factor method under § 32.200, art. IV (“Multistate Tax Compact”)
, or to the Missouri single-factor method set forth in § 143.451.2(b).  Article IV is merely a rescript of the Uniform Division of Income For Tax Purposes Act (“UDITPA”).  A. P. Green Refractories Co. v. State Tax Comm’n, 621 S.W.2d 340, 344 (Mo. App., W.D. 1981).  ABB has chosen the multistate three-factor method.  


Article IV ¶ 9 provides:

All business income shall be apportioned to this state by multiplying the income by a fraction, the numerator of which is the property factor plus the payroll factor plus the sales factor, and the denominator of which is three.

(Emphasis added.)  Article IV ¶ 1 provides:


(1) "Business income" means income arising from transactions and activity in the regular course of the taxpayer's trade or business and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer's regular trade or business operations. 

*   *   *


(5) “Nonbusiness income” means all income other than business income.

(Emphasis added.)  Article IV ¶ 4 provides that “capital gains . . . to the extent that they constitute nonbusiness income, shall be allocated as provided in paragraphs 5 through 8 of this article.”  (Emphasis added.)  Paragraph 6 provides:

(1) Capital gains and losses from sales of real property located in this state are allocable to this state.  

(2) Capital gains and losses from sales of tangible personal property are allocable to this state if

(a) the property had a situs in this state at the time of the sale; or

(b) the taxpayer’s commercial domicile is in this state and the taxpayer is not taxable in the state in which the property had a situs.  

Regulation 12 CSR 10-2.075(4) provides in part:

In essence, all income which arises from the conduct of trade or business operations of a taxpayer is business income.  For purposes of administration of section 32.200 (Article IV), RSMo, the income of the taxpayer is business income unless clearly classifiable as nonbusiness income.  Nonbusiness income means all income other than business income.  The classification of income by the labels occasionally used, such as manufacturing income, compensation for services, sales income, interest, dividends, rents, royalties, gains, operating income, nonoperating income, and the like, is of no aid in determining whether income is business or nonbusiness income.  Income of any type or class and from any source is business income if it arises from transactions and activity occurring in the regular course of a trade or business.  Accordingly, the critical element in determining whether income is business income or nonbusiness income is the identification of the transactions and activity which are the elements of a particular trade or business.  In general all transactions and activities of the taxpayer which are dependent upon or contribute to the operations of the taxpayer’s economic enterprise as a whole constitute the taxpayer’s trade or business and will be transactions and activity arising in the regular course of, and will constitute integral parts of, a trade or business.

(Emphasis added.)  Regulation 12 CSR 10-2.075(5)(B) provides:  

Gain or loss from the sale, exchange or other disposition of real or tangible or intangible personal property constitutes business income if the property while owned by the taxpayer was used in the taxpayer’s trade or business.  However, if the property was utilized for the production of nonbusiness income or otherwise was removed from the property factor before its sale, exchange or other disposition, the gain or loss will constitute nonbusiness income.  
(Emphasis added).  


Tribunals in other jurisdictions that have addressed the definition of business income under Article IV ¶ 1(1) have noted the two distinct portions of the statute:  first, “income arising 
from transactions and activity in the regular course of the taxpayer’s trade or business,” and second, “and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer’s regular trade or business operations.”  The courts have described the first part as a transactional test, and the second as a functional test.  E.g., Ex Parte Uniroyal Tire Co., 779 So.2d 227 (Ala. 2000).
  In American States Ins. Co. v. Hamer, 816 N.E.2d 659, 663-64 (Ill. App. 2004), the court described these tests:  

The first, or “transactional” test, is reflected by the first clause of the definition stating that business income is “ ‘income arising from transactions and activity in the regular course of the taxpayer’s trade or business.’ ”  The transactional test classifies income as business income if the gain is “ ‘attributable to a type of business transaction in which the taxpayer regularly engages.’ ”  Under this approach, the use or function of the asset sold is not determinative.  Rather, it is the nature, frequency and regularity of the income-generating transaction that define the transactional test. . . .  [T]he second, or “functional” test, . . . is embodied in the second clause that defines business income as including “ ‘income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer’s regular trade or business operations.’ ”  As construed by our supreme court, “the words ‘acquisition, management and disposition’ suggest elements typically associated with the ‘keeping’ of corporate property, or * * * the ‘conditions of ownership’ of corporate property.”  According to the Texaco-Cities court:  
“The functional test classifies as business income all gain from the disposition of a capital asset if the asset was ‘used by the taxpayer in its regular trade or business operations. * * * [T]he second clause of section 1501(a)(1) focuses upon the role or function of the property [disposed of] as being integral to regular business operations.  The use of a capital asset in the taxpayer’s regular trade or business indisputably renders that asset an integral part of the taxpayer’s regular business operations.”  

(Citations omitted).  


We find no cases in which a distinction between the transactional test and the functional test has been presented to the Missouri Supreme Court.  The Court has held:

The business income definition of the compact is a lean paraphrase for income from a unitary business.  It gives effect to the concept that in the case of a multistate business enterprise, the contributions to income from functional integration [and other factors] are from the operation of the business as a whole, and so justify the taxation by a state of extraterritorial earnings by a fair apportionment formula.

Dow Chemical Co. v. Director of Revenue, 787 S.W.2d 276, 283 (Mo. banc 1990).  


Based on Dow Chemical Co., the Missouri Supreme Court has held:

Business income includes, but is not limited to, income from “integral parts” of a taxpayer’s business, but that is not the sine qua non of business income under the Compact.  Rather, the test is whether the income is “income from a unitary business.” . . .  The underlying activity, not the form of the investment, determines the propriety of apportionability, and dividends, interest income and capital gains are treated in the same manner for purposes of the unitary business principle. 

Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 606 (Mo. banc 1990); cert. denied, 501 U.S. 1260, 111 S.Ct. 2916.  


However, we do not construe these excerpts from the Court’s opinions as holding that unitary business is the sole issue in a multi-state, three-factor apportionment case.
  The unitary business principle is a constitutional limitation on the state’s power to tax.  Construction of the 
statutes imposing that tax is a separate issue.
  Because the transactional and functional tests have not been addressed in Missouri, we examine the decisions of other states on that issue.  


In Ex Parte Uniroyal Tire Co., 779 So.2d 227, the Supreme Court of Alabama issued a very thoughtful opinion and reviewed various opinions from courts of other states, all interpreting the definition of “business income” under UDITPA.  Alabama had a regulation identical to Regulation 12 CSR 10-2.075(5)(B).  The court concluded that it must apply only the transactional test because the functional test “is so broad that it essentially renders nugatory the transactional test.”  Id. at 235.  The court found that if income is business income under the transactional test, it is also business income under the functional test.  Id.  The court also found that the regulation conflicted with the statute because, as an embodiment of the functional test, it would authorize tax that the statute does not.  The court noted that it could not apply a regulation that is contrary to statute.  


In May Department Stores v. Indiana Dep’t of State Revenue, 749 N.E.2d 651 (Ind. Tax Ct. 2001), the court disagreed with the Alabama Supreme Court’s conclusion that the functional test renders the transactional test nugatory.  The court concluded that both tests must be applied because each word in the statute must be given meaning.  Other courts have since concluded that both tests must be applied.  American States, 816 N.E.2d 659;
 Blessing/ White, Inc. v. 
Zehnder, 768 N.E.2d 332 (Ill. App. 2002); Willamette Industries v. Department of Revenue, 
15 P.3d 18 (Or. 2000).  In Kemppel v. Zaino, 746 N.E.2d 1073 (Ohio 2001), the court found no need to decide which test applied because it found that income from a liquidation of the business was not business income under either test.  Appeal of Chief Industries, 875 P.2d 278 (Kan. 1994), is notable because the Kansas regulation contained language identical to that of Alabama and Missouri, and the court, like the Alabama court, found that the statute controlled over the regulation.  In that case, however, the court followed its precedent in Western Natural Gas Co. v. McDonald, 446 P.2d 781 (Kan. 1968), and applied the transactional test because it found that the controlling factor was the nature of the transaction giving rise to the income. 


Having reviewed these divergent authorities, we must agree with the Indiana court that  each provision of the statute is to be given meaning.  This is also a canon of statutory construction in Missouri law, as “each word, clause, sentence, and section of a statute has meaning.”  Young v. Young, 14 S.W.3d 261, 264 (Mo. App., W.D. 2000).   Article IV ¶ 1(1) provides that business income means:  

income arising from transactions and activity in the regular course of the taxpayer’s trade or business and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of the taxpayer’s regular trade or business operations.  

(Emphasis added).  Each phrase of Article IV ¶ 1(1) uses the term “regular.”  As some courts have decided, a sale of assets in complete liquidation is not in the regular course of business; thus, the income is not business income under the transactional test.  E.g., Uniroyal, 779 So.2d 227.  We agree with this analysis.  Courts have also decided that such income cannot be construed as business income under the functional test because the liquidation and cessation of the business is an extraordinary, one-time event.  E.g., Lenox, Inc. v. Tolson, 548 S.E.2d 513 (N.C. 2001); Blessing/White, 768 N.E.2d 332.  We also agree with this analysis, as “disposition” 
of property in complete liquidation of the business is not “an integral part of the taxpayer’s regular trade or business operations.”  Article IV ¶ 1 (emphasis added).  The income in question was not business income under either test.  

In American States, 816 N.E.2d at 667, the Illinois Department of Revenue argued that “the corporate liquidation did not result in the discontinuation of business activity and both the property disposed of and the deemed liquidation were essential to American States’ regular trade or business operations.”  In rejecting this argument, the court noted the Department’s policy to fully recognize the IRC § 338(h)(10) transaction.  The court stated:  
As the Department treats American States under section 338(h)(10) of the Internal Revenue Code as two corporations--the “old,” liquidating American States and the “new” American States (which is deemed an unrelated entity, as the Department admits in its statement of facts)--it cannot claim that American States continued its business.  Rather, it must treat the transaction as a liquidation of the “old” American States, which is the entity the Department seeks to tax. 

Id. at 667.  Therefore, the court held that the gain at issue was non-business income.  We agree with the Illinois court’s analysis of the IRC § 338(h)(10) transaction, which is a somewhat unique situation.  Because Petitioner was deemed to have liquidated its assets, which disposition was not in the regular course of its trade or business nor an integral part of its regular trade or business operations, the deemed gain to Petitioner is treated as non-business income even though a successor entity may have continued Petitioner’s line of business and this transaction may have been essential to that continuation.  

We note that Regulation 12 CSR 10-2.075(5)(B) states that:

[g]ain or loss from the sale, exchange or other disposition of real or tangible or intangible personal property constitutes business income if the property while owned by the taxpayer was used in the taxpayer’s trade or business.  
(Emphasis added).  This regulation is broader in scope than Article IV ¶ 1, because the assets that are deemed to have been sold were used in Petitioner’s trade or business and would thus be business income under this regulation.  Under Missouri law, we cannot apply a regulation that is contrary to statute.  Bridge Data, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we apply the plain meaning of the statute rather than the regulation.  In this respect, we agree with the analyses of the Alabama court in Uniroyal, 779 So.2d 227, and the Kansas court in Chief Industries, 875 P.2d 278, that the language of the regulations cannot take precedence over the statute.


Petitioner cites L.A.F. Delaware Co. v. Director of Revenue, No. RI-82-0451 (Mo. Admin. Hearing Comm’n June 3, 1987), and distinguishes that case.  In that case, citing the regulation, we concluded that gains from a sale of the business assets were business income because the assets were used in the business.  Although we attempt to maintain consistency, our decisions do not have precedential value, Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994), and the statute must prevail over the regulation.


The Director argues that Petitioner has engaged in a pattern of acquisitions, mergers, and divestitures, and that the income at issue is therefore business income.  It is true that the sale of a corporation’s business assets may be business income if the corporation is engaged in the acquisition and divestiture of other companies in the regular course of its business, and the sale is thus attributable to a type of business transaction in which the taxpayer routinely engaged.  PPG Industries v. Department of Revenue, 765 N.E.2d 34, 45 (Ill. App. 2002); see also US Bancorp v. Department of Revenue, 13 Or. Tax Ct. 84, 92 (1994).  The Director has established that four other companies merged into Petitioner as of December 30, 1999, prior to the transaction at issue 
on April 28, 2000.  Other companies had merged into Petitioner in prior years.  However, the transaction at issue in this case is a deemed liquidation and divestiture.  The Director has not shown any pattern of liquidations or divestitures on Petitioner’s part.  We do not believe that the evidence of corporate mergers is sufficient to establish a pattern of divestitures by Petitioner or even to raise a genuine issue of material fact.  

III.  Treatment of the Deemed Sale Proceeds in Other States


The Director argues that Petitioner treated the deemed sale of its assets inconsistently on its returns in the various states.
  Petitioner notes that not every state in which it filed returns has adopted the Multistate Tax Compact, and it filed combined returns rather than separate company returns in some states.  We must render a decision on Petitioner’s Missouri tax liability based on the record in this case, and the manner in which Petitioner may have filed in other states does not affect that determination.  We conclude that Petitioner’s deemed sale of assets in the liquidation of its business is non-business income under Missouri law.
       

IV.  Allocation of Non-business Income


As Petitioner’s commercial domicile is not in this state, capital gains and losses from sales of real property and tangible personal property are allocable to this state if the property is located in this state.  Article IV ¶ 6(1) and (2).  The Director argues that if the proceeds from 
Petitioner’s deemed asset sale are non-business income, the proceeds from the deemed sale of its Missouri assets are allocable to Missouri.  However, Petitioner has established that it had a loss on the deemed sale of its tangible assets in Missouri.  Capital gains from the sale of an intangible item, such as goodwill, would be allocable to Missouri only if Petitioner’s commercial domicile were in Missouri.  Article IV ¶ 6(3).  The Director has raised no genuine issues of material fact as to the allocation and apportionment of income.  Petitioner properly claimed the gain from its deemed sale of assets as non-business income, but its non-business income was not allocable to Missouri.  
V.  Summary Determination

As Petitioner had $0 in income after subtracting its non-business income, which is allocated, it had no income against which to offset its losses allocable to Missouri.  Therefore, Petitioner’s Missouri income tax return was correct in reporting $0 Missouri taxable income and $0 Missouri income tax for 2000.  Petitioner is not liable for 2000 Missouri income tax that the Director assessed.  Therefore, we grant Petitioner’s motion for summary determination, and we deny the Director’s cross-motion for summary determination on this issue.  

On its return, Petitioner claimed a refund of $3,580.  The Director’s notices, however, do not give credit for any payment.  Therefore, it is unclear whether the Director has already issued a refund of $3,580, and a genuine issue of fact remains as to whether Petitioner is entitled to a refund in that amount, as claimed in its motion.  The parties may wish to supplement the record with additional affidavits or a stipulation on this question.  We deny summary determination as to the refund claim.  We give the parties until July 11, 2005, to supplement the record or request a hearing.  
Summary


Petitioner’s gain from a deemed sale of its assets is non-business income and is not apportionable by Missouri.  Petitioner is not liable for Missouri income tax as the Director assessed for 2000.  We grant summary determination to Petitioner on that issue.

We deny summary determination as to the refund claim.    

SO ORDERED on June 23, 2005.



________________________________



KAREN A. WINN  



Commissioner

	�It is not clear why the Form 4797 amount is $23,495,000 on the attachment to the consolidated federal return and $23,483,071 on the pro forma separate company federal return.  The $227,323,492 amount is consistent between the attachment to the consolidated federal return and the Missouri return.  Any discrepancy in the Form 4797 amounts is immaterial in light of our disposition of the case.  


	�The record does not explain the discrepancy between the tax amount in the notice of deficiency and the tax amount in the final decision.  It appears that this may have been a typographical error in the final decision.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�All citations to the article and paragraph numbers in the Multistate Tax Compact refer to § 32.200, RSMo 2000. 


	�For a scholarly review of the cases from various jurisdictions, see Hellerstein and Hellerstein, State Taxation ¶ 9-33[2] (3rd ed. 2000).  


	�Petitioner argues that if we conclude that the transaction at issue should be treated as the actual sale of stock rather than the deemed sale of assets under IRC § 338(h)(10), constitutional limits on state taxation would preclude taxation of that income.  Because we conclude that the transaction should be accorded § 338(h)(10) treatment under federal law and § 143.431.3(4), we do not reach Petitioner’s argument on that issue.  


	�Since Dow and Williams Cos., the Missouri Supreme Court has held that the unitary business concept is not relevant to apportionment under the Missouri single-factor method.  Maxland Development Corp. v. Director of Revenue, 960 S.W.2d 503, 505 (Mo. banc 1998).  The Supreme Court of North Dakota has stated that the unitary business principle is an "interrelated part" of UDITPA formulary apportionment.  True v. Heitkamp, 470 N.W.2d 582, 585 (N.D. 1991).  See also Silent Hoist & Crane Co. v. Director, Div. of Taxation, 494 A.2d 775, 786 n.8 (N.J. 1985).  The unitary business principle was in place before UDITPA.  Taxation & Revenue Dep’t of State of 


N. M. v. F. W. Woolworth Co.,  624 P.2d 28, 34 (N.M. 1981), reversed on other grounds, F. W. Woolworth Co. v. Taxation & Revenue Dep’t of State of N. M., 458 U.S. 354, 102 S.Ct. 3128, 73 L.Ed.2d 819 (1982).  





	�American States specifically involved a deemed sale of assets in an IRC § 338(h)(10) transaction.  Canteen Corp. v. Commonwealth of Pennsylvania, 818 A.2d 594 (Pa. Commw. Ct. 2003), also involved a deemed sale of assets in an IRC § 338(h)(10) transaction.  


	�Why language in the model regulations would be contrary to the uniform statute is an issue on which we do not speculate.  


	�Regulation 12 CSR 10-2.075(13) provides in part: 





If the returns or reports filed by a taxpayer for all states to which the taxpayer reports under section 32.200 (Article IV), RSMo of the Compact or the Uniform Division of Income for Tax Purposes Act are not uniform in the classification of income as business or nonbusiness income, the taxpayer shall disclose in its return to this state the nature and extent of the variance.  





	�Obviously the purpose of the Multistate Tax Compact is to promote uniformity and fair apportionment of income among various states.  However, not every state has adopted the Compact, and states may vary even in their interpretations of a uniform act.   
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