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DECISION
The State Board of Nursing (“the Board”) has cause to discipline Joan A. Taylor as a licensed practical nurse (“LPN”) for unlawful possession of controlled substances and for violating the drug laws of Missouri.  

Procedure

On June 18, 2008, the Board filed a complaint to establish cause to discipline Taylor as an LPN.  On June 26, 2008, Taylor was served by certified mail with a copy of the complaint and a copy of our notice of complaint/notice of hearing.  Taylor did not respond.  On December 15, 2008, we held a hearing.  Assistant Attorney General Kevin Hall represented the Board.  Neither Taylor nor any representative appeared.  The case became ready for our decision on January 16, 2008.
Findings of Fact

1.
The Board licensed Taylor as an LPN on November 30, 1988.  Her license expired on May 31, 2008, and has not been renewed.
2.
From March 2002 to July 8, 2005, Christian Healthcare East in Springfield employed Taylor as an LPN to give direct patient care to the residents.  

3.
Taylor was late for work several days in June 2005 and from July 1 through July 8, 2005.  When asked by her supervisor why she was late, Taylor never gave a good reason.

4.
As a result of Taylor's tardiness, other staff had to stay over from the prior shift until Taylor arrived and residents did not get care in a timely manner.

5.
Taylor's supervisor telephoned Taylor on July 8, 2005, and told Taylor to come to work.  After she arrived at work, Taylor told her supervisor that on the night before she had taken a cold/sinus medication for a sinus infection and that she had been around or smoked marijuana.  

6.
At the request of her supervisor, Taylor provided urine for a drug screen on July 8, 2005.  Taylor tested positive for “amphetamine/methampheta ser” and for cannabinoid.  
7.
Amphetamine is Schedule II controlled substance.

8.
A cannabinoid is “any of various chemical constituents (as THC or cannabinol) of cannabis or marijuana.”

9.
Marijuana is a Schedule I controlled substance.

10.
Taylor's supervisor called her after the supervisor learned of the drug screen results.   The supervisor terminated Taylor's employment because of her tardiness and because she tested positive for marijuana.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.


Section 335.066.2 authorizes discipline for:
(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
Section 195.202
 provides:

1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
2.  Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony.
3.  Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor.

Section 324.041 provides:
For the purpose of determining whether cause for discipline or denial exists under the statutes of any board, commission, or committee within the division of professional registration, any licensee, registrant, permittee, or applicant that tests positive for a controlled substance, as defined in chapter 195, RSMo, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws or rules and regulations of this state, any other state, or the federal government unless he or she has a valid prescription for the controlled substance.  The burden of proof that the controlled substance was not unlawfully possessed in violation 
of the drug laws or rules and regulations of this state, any other state, or the federal government is upon the licensee, registrant, permittee, or applicant.

Taylor tested positive for the controlled substances of marijuana and amphetamines.  Taylor produced no evidence to rebut the statutory presumption that she unlawfully possessed those controlled substances.  Therefore, we find cause to discipline Taylor under § 335.066.2(1) and (14).

Section 335.066.2(5) authorizes discipline for:
[i]ncompetency, misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  “Misconduct” is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  We may infer the requisite mental state from the conduct of the licensee "in light of all surrounding circumstances."

The Court of Appeals has held:

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in 
life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).[
] 

The Board contends in its written argument:


Taylor exhibited a general lack of, or a lack of disposition to use, her professional ability as a nurse when she repeatedly arrived late to work, resulting in extended working hours for her colleagues and delayed care to patients.  She further exhibited a general lack of, or lack of disposition to use, her professional ability as a nurse by taking controlled substances that impaired her ability to function as a nurse and consequently jeopardized care patients received from her.
Section 335.066.2(5) confines the concepts of incompetence and gross negligence to conduct “in the performance of the functions or duties” of practical nursing.  The requirement that an employee be on time for work is not something peculiar to the nursing profession or to any professional.  It is required for any class of job.  Therefore, Taylor’s tardiness does not constitute incompetence or gross negligence, as those terms are used in § 335.066.2(5).  Accordingly, we find no cause for discipline.
Because the Board failed to show any connection between Taylor's use or possession of controlled substances and her tardiness, we do not find that such use or possession constituted incompetence under § 335.066.2(5).  

The Board also states in its written argument:

Taylor demonstrated a state of mind distinguished by bad motive and a disposition to lie when she willfully took controlled substances without the knowledge of her employer or patients.  Her repeated actions placed her patients at risk of harm and constituted a deviation from professional standards so egregious that it demonstrates her conscious indifference to her professional duties as a practical nurse.
There were no circumstances showing that Taylor's off-duty use and possession of controlled substances affected the performance of her duties.  As for showing a disposition to lie, the only 
evidence of Taylor's supervisor asking Taylor about her drug use resulted in Taylor admitting that she was around or smoked marijuana.  By itself, Taylor's use or possession of controlled substances off duty without the knowledge of her employer or patients does not show “a state of mind distinguished by bad motive and a disposition to lie.”  We do not find cause to discipline for misconduct in the performance of Taylor's nursing duties under § 335.066.2(5).
Section 335.066.2(12) authorizes discipline for “[v]iolation of any professional trust or confidence[.]”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  The requirement of being on time for work is expected of any employee.  While Taylor's tardiness violated her duty as an employee, it did not violate anyone’s reliance on the knowledge and skills uniquely characteristic of an LPN.  We find no cause to discipline Taylor under § 335.066.2(12).
Summary

Taylor's use and possession of amphetamines and marijuana is cause for discipline under § 335.066.2(1) and (14).  We find no cause to discipline Taylor under § 335.066.2(5) or (12).  


SO ORDERED on March 10, 2009.


________________________________



JOHN J. KOPP      


Commissioner
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