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REGISTER
U nder this heading will appear the text of proposed ruies
and changes. The notice of proposed rulemaking Is
required to confain an explanation of any new rule or any
change in an existing rule and the reasons therefor, This is set
out in the Purpose section with each rule. Also required is a
citation to the legal authority to make rules. This appears fol-
lowing the text of the rule, after the word "Authority.”
Entireiy new rules are printed without any special symbaol-
ogy under the heading of proposed rule. If an existing
tule is to be amended or rescinded, it will have a heading of
proposed amendment or proposed rescission. Rules which
are proposed to be amended will have new matter printed in
boldface type and matter to be deleted placed in brackets.
m important function of the Missouri Register is to solicit
nd encourage public participation in the rulemaking
process. The law provides that for every proposed rule,
amendment, or rescission there must be a notice that anyone
may comment on the proposed action. This comment may
take different forms.
f an agency is required by statute to hold a public hearing
before making any new rules, then a Notice of Public
Hearing will appear following the text of the rule. Hearing
dates must be at least thirty (30) days after publication of the
notice in the Missouri Register. If no hearing is planned or
required, the agency must give a Notice to Submit
Comments. This allows anyone to file statements in support
of or in opposition to the proposed action with the agency
within a specified time, no less than thirty (30) days after pub-
lication of the notice in the Missouri Register.
n agency may hold a public hearing on a rule even
hough not required by law to hold one. if an agency
allows comments to be received following the hearing date,
the close of comments date will be used as the beginning day
in the ninety- (90-) day-count necessary for the filing of the
order of rulemaking.
f an agency decides to hold a public hearing after planning
not to, it must withdraw the earlier notice and file a new
notice of proposed rulemaking and schedule a hearing for a
date not less than thirty (30) days from the date of publication
of the new notice.

Proposed Amendment Text Reminder:
Boldface text indicates new matter,
[Bracketed text indicates matter being deleted.]

Title 1—OFFICE OF ADMINISTRATION
Division 30—Division of Facilities Management,
Design and Construction
Chapter 3—Capital Improvement and Maintenance
Program

PROPOSED AMENDMENT

1 CSR 30-3.025 [Methods of Management/Construction]
Procurement af Construction and Management Services. The
Division of Facilities Management, Design and Construction is
amending the title and purpose statement of this regulation, moving
the information found in section (5), deleting sections (7) and (9),
renumbering the remaining sections and adding new sections.

PURPOSE: This amendment deletes provisions regarding the use of
best value contracting and construction manager at-risk. This
amendment also adds information regarding contractor responsibility
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currently found in I CSR 30-3.060, which is curvently in the process
af being rescinded. The information incorperated from I CSR 30-
3.060 and the remainder of the rule has been revised and reorganized
fo better reflect FMDC's current practices and to increase the read-
ability of the regulation. Most significantly, this information was
revised to recognize the use of standing contracts other than job order
contracting and to use the industry term “suspension” rather than
“Ineligibility” when referring to a decision to bar a contracior from
performing work on a state contract for a temporary period of lime.

PURPOSE: This rule sets forth the methods and procedures for selec-
tion of projectl/] construction and management services{, construc-
fion management at risk services, job order contracts,
design/build contracts, pre-qualification and best value per-
formance based comtracts].

(1) Definitions. As used in this regulation and the remainder of
this chapter, the following terms mean:

{A) “Affiliate,” a person who directly or indirectly controls, or
has the power to control, another person or a person who is sub-
ject to the control of another person. Indicia of control include,
but are not limited to: interlocking management or ownership,
identity of interests among family members, shaved facilities and
equipment, common use of employees or a business entity orga-
nized following the suspension or debarment of a person that has
the same or similar management, ownership or principal employ-
ees as the debarred or suspended person;

(B) “Bidder,” a person who submits a proposal for a construc-
tion contract in accordance with 1 CSR 30-3, or one whe offers
to or subcontracts to a person who submits a proposal for a con-
struction contract;

(C) “Bid decuments”, a document or documents by which the
division solicits proposals for a contract;

(D) “Commissioner,” the Commissioner of the State of
Missouri, Office of Administration;

(E) “Competitive bid,” a process of advertising for bids in
accordance with section 8,250, RSMo or solicitation of bids from
a minimum of three (3) contractors in which an award is based
on the lowest responsive, responsible bid or other pre-established
criteria where cost is a factor;

() “Debarment,” the exclusion of a contractor frem perform-
ing work on a state project for an indefinite peried of time;

{G) “Design-build,” a project for whichk the design and con-
struction services are furnished under ene contract;

(H) “Design-build contract,” a contract between the division
and a design-builder, te furnish the architecture or engineering
and related design services necessary for a given public construc-
tion project and to furnish the labor, materials, and other con-
struction services for the same public project;

(I) “Design-builder,” any individual, partnership, joint ven-
fure, corporation, or other legal entity that furnishes hoth the
architectural or engineering services and construction services
for a project, whether itself or through subcontracts;

(J) “Design criteria consultant,” a person, corporation, part-
nership, or other legal entity duly registered and authorized to
practice architecture or professional engineering in this state pur-
suant to Chapter 327, RSMo, and who is employed by contract
to the division to provide professional design and administrative
services in connection with the preparation of the design criteria
package;

(K) “Design criteria package,” performance-oriented pro-
gram, scope and specifications for the public construetion project
sufficient to permit a design-builder to prepare a response to the
division’s request for proposals for a design-build project;

(I} “Design services,” services that are—

1. Within the practice of professional engineering as defined
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in section 327,181, RSMo, or the practice of architecture as
defined in section 327.091, RSMo; or

2, Performed by a registered avchitect or professional engi-
neer in connection with the architect’s or professional engineer’s
employment or practice;

(M} “Director,” the director of the Division of Facilities Man-
agement, Design and Construction;

(N) “Division,” the State of Missouri, Office of Administra-
tion, Division of Facilities Management, Design and Construc-
tion;

(0) “Evaluation team,” a group of people selected by the
dirvector to evaluate bidders’ qualifications or proposals;

(P) “Job order contract,” a standing contract where the prices
for work are determined by specifying one (1) or more published
construction unit price hooks and the applicable divisions or line
items and/or providing a list of work items and requiring the bid-
ders to bid or propose one {1) or more coefficients or multipliers
to be applied to the price book or work items as the price pro-
posal;

(Q) “Person,* an individual, corporation, partnership, associ-
ation, or legal entity;

(R) “Principal,” an officer, director, owner, partner, key
employee, or other person within an organizational strocture
having the authority to obligate the bidder in a contractual rela-
tionship;

(S) “Proposal,” an offer to enter inte a centract, including
bids submitted in a competitive bidding process;

{T) “Public construction project,” the process of designing,
constructing, reconstructing, altering, or renovating state owned
real property;

(U) “Request for proposals,” a document by which the division
solicits proposals for a confract;

(V) “Standing Contract,” a contract for construction, renova-
tion, maintenance, and/or repair services to be performed during
a specified period of time where the delivery times and quantities
of work are indefinite, and the cost of orders for work to be per-
formed under the contract is based on predetermined rates;

(W) “Stipend,” an amount paid to the unsuccessful proposers
to defray the cost of submission of phase II of the design-buiild
proposal;

(X) “Suspension,” the exclusion of a contractor from perform-
ing work on a state project for a temporary period of time.

(2) Competitive Bidding.

(A) Soliciting Bids. Section 8.250, RSMo requires that bids be
solicited for work on public construction projects. When appro-
priate, solicitation for bids will go beyond the minimum require-
ments of the statutes and/or this rule. Notice of solicitation for
bids on projects in major metropolitan areas will be sent to
minority contractor assistance organizations. Solicitation for bids
is authorized only after review and approval of drawings and
specifications have been completed in accordance with 1 CSR 30-
3.030.

1. Projects costing more than twenty-five thousand dellars
($25,000). Projects costing more than twenty-five thousand dol-
lars ($25,000) will have solicitation advertised in accordance with
section 8.250, RSMo. In addition, when appropriate, individual
firms will be contacted to determine and/or solicit their interest.

2. Projects costing twenty-five thousand dollars ($25,000) or
less. Projects costing twenty-five thousand dellars ($25,000) or
less will be referred to in these regulations as smali projects.
Small projects may be accomplished using standing contracts or
individually procured by the agency in accordance with the cur-
rent policies of the Division of Facilities Management Design and
Construction.

3. Emergency projects.

A. Projects for emergency repairs the cost of which
exceeds twenty-five thousand dolfars ($25,000) require approval

of the director. Requests should include scope, source of funding
and, when appropriate, drawings, specifications and proposal
forms.

B. The director may waive the requirement of competitive
bids for construction projects when the director has determined
that there exists a threat to life, property, public health, or public
safety or when immediate projects are necessary for repairs to
state property in order to protect against further loss of, or dam-
age to, state property, to prevent or minimize serious disruption
in state services or to ensure the integrity of state records.
Emergency contracts for construction shall be made with as
much compefition as is practicable under the circumstances.

C. For emergency repair projects, firms that are available
and competent fo perform the necessary work will be invited to
visit the site for examination and discussion of the work.
Attending firms will be provided with available drawings, speci-
fications, proposal forms, and instructions for submitting pro-
posals, Telephone bids for an hourly rate with a “total not to
exceed” amount may be accepted.

D. Work included in an emergency request for proposals
shall be held to the minimum necessary to eliminate hazards
andfor prevent further damage. Corrective work shall not be
included in the emergency request, but incorporated into a sepa-
rate project for later solicitation.

4. Project related equipment. If it is determined that it is
necessary or expedient for project related equipment or materials
to be separately procured, the Division of Facilities Management,
Design and Construction will prepare the necessary specifica-
tions and procure the equipment using appropriate competitive
bidding procedures.

(B) Pre-Bid Conference. When appropriate, a pre-bid confer-
ence will be held at the project site. Interested firms will be invit-
ed to inspect and discuss the project work. Answers and clarifi-
cation to substantive questions raised at the pre-bid conference
will be published in an addendum distributed to all plan holders
having made deposits.

(C) Addenda. Substantive changes or clarifications established
between the times of solicitation and receipt of proposals will be
issued as addenda to all plan holders who hold plans. Sufficient
time, including an extension if necessary, will be allowed for
addenda fo be received, considered and incorporated into pro-
posals submitted for the work.

(P} Receipt and Opening of Proposals. Unless otherwise
approved by the director, all propesals will be received at the
office of the division. Proposals received in response to a solicita-
tion shall be held secure until the bid opening. If requested in
writing and properly identified prior to the set date and time for
opening, proposals may he returned to the firm making the sub-
mission. At the set date and time, all proposals received shall be
opened and made public, Proposals received after the set date
and time for openings shall be returned unopened to the firm
making the late submission. For good and sufficient cause, in the
best interest of Missouri, the director may reject any or all pro-
posals,

(E) Evaluation of Proposals. Proposals received shall be evalu-
ated based on the method of procurement as defined in the bid
documents within the available appropriations. When several
appropriation items are combined in a single lump sum bid item,
the total price for the single bid item shall not exceed the total of
the amounts appropriated for all the included itemns,

(F) Contracts. Approval by the director of a contract for a pro-
ject costing twenty-five thousand dollars ($25,000) or more will
be granted only after review and approval of drawings and spec-
ifications in accordance with 1 CSR 30-3.030.

1. Award of contracts shall be made to the bidder successful-
Iy meeting the requirements of the bid documents within the
available appropriations.

2. Intent to Award. An intent to award letter will be issued
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to the successful bidder upon approval by the director. The pur-
pose of the intent to award letter is to notify the successful bidder
of their sclection so they may obtain the insurance, performance
bond, and other documentation necessary to allow the notice to
proceed to be issued.

3. Contract Documents. Contract documents may require, as
appropriate, performance/payment hand, Workers’ Compensation
insurance, comprehensive general lability and property damage
insurance, automobile public liability and damage insurance,
owner’s protection liability insurance, builder’s risk (or instalia-
tion floater) insurance, and special hazard insurance. The director
or his/her designee will determine the form and items required fo
provide the complete contract documents. Evidence of these items
shall be furnished on the forms and in amounts determined by the
divector to be necessary and/or in compliance with current
statutes, In addition, drawings and specifications on which propos-
als were submitted shall be incorporated by reference in the con-
tract signed by the successful bidder., Coniracts shall not be
approved until these contract decuments, properly executed, are
received by the director. The director has discretion to reject any
insurer for bond and insurance tendered. Failure to perform on a
prior contract may be cause for rejection of an insurer. Failure to
furnish the mandatory centract documents in a reasonable time
may he {reated by the director as refusal to accept the contract
and/or execute the contract.

4, Notice to Proceed. Notice to proceed with work on a pro-
ject will be issued by the divector, or his/her designee, and work
on a project will not be authorized until a notice is issued. This
notice shall be issued only after encumbrance of funds for the
contract.

(3) Pre-qualification.

[ 1)](A) Criteria. The [DMdivision fof Facilities Management,
Design and Construction] may require pre-qualification of bidders
when the construction project to be bid/-/—

[fA}L. Is highly specialized as to the work to be performed,

{fB}J2, Requires significant experience in the method of con-
struction specified,

{{C}]3. Requires specialized equipment and experience with
such equipment;

[{D)}4. Requires specific expertise in the installation of sophis-
ticated equipment, systems, or controls;

f{E)]5. Requires a minimum level of training or certification
from specified equipment manufacturers,

f{F)J6. Must be completed within a critical time frame; or

{{G}{7. Requires higher than “industry standard” quality con-
trok,

[12)J(B) Selection. The director [shafl] will select those projects
for which pre-qualification of bidders is appropriate.

[(3)/(C) Procedure. The pre-qualification pracess fshalll will be
a one-step process, The division shal prepare a request for quatifi-
cations for specific selected project with a description of the pro-
Jject, the rationale for the decision to pre-qualify bidders, the pro-
cedures for submittal and the selection criteria to be used. Notice
of the request for qualifications shall be advertised in accordance
with section 8.250, RSMo [Supp. 2007}, [The division shall
publish a notice of the request for qualifications with a
description of the project, the rationale for the decision to
pre-qualify bidders, the procedures for submittal and t/The
selection criteria to be usedf, which] in the pre-qualification may
include/:/—

[fA}/1, Experience of the bidder with similar projects;
[{B)]2. Experience of key personnel proposed for project;
fC)J3. List of recent projects of similar scope and value;
{{D}j4. Bonding capacity;

[EJ]5. List of specified equipment available to bidder;
[{F}j6. References;

[(G)i7. Safety records;

[{H}]8. Previous project completion schedules;

[1/)79. Previous project contract change rates; and

{1710, Qualifications of subcontractors proposed for specified
areas of work.

[{4//(D) Evaluation. An evaluation team consisting of at least
three (3) representatives of the division shall be selected by the
director to evalvate the qualifications submitted by all potentiat bid-
ders. [The team shall consist of at least three (3] representa-
tives of the division.]

[fAJI1. The evaluation team shali review the submittals of the
potential bidders and assign points to each submittal in accordance
with the criteria established for the project and as set out in the
instructions of the request for quatifications,

[fB/]2. All potential bidders obtaining a pre-determined number
of points shall be pre-qualified to submit a bid on the project on a
date specified.

f{CH3. Oniy bids from pre-qualified bidders will be accepted
and opened. Bid evaluation shall be on the basis of the lowest,
responsive, responsible bidder.

{(5) Definitions:

{A) “Best value performance based contracting, ” a project
procurement method that allows the division to consider fac-
tors in addition to price, such as, past performance, risk
assessment and designer/contractor intervisws when select-
ing a designer/contractor. The process uses performance
information to select the best value designer/contractor in
conjunction with price proposals;

{B) "Competitive bid,” a process of advertising for bids in
accordance with section 8.250, RSMo or solicitation of bids
from a minimum of three (3) comtractors in which an award
/s based on the lowest responsive, responsible bid or other
pre-established criteria where cost is a factor;

{C] “Construction manager-at-risk,” a sole proprietorship,
partnership, corporation, or other legal entity that assumes
the risk for construction, rehabilitation, afteration, or repair
of a facility at the contracted price as a general contractor
and provides consultation to the Division of Facilities Man-
agement, Design and Construction regarding construction
during and after the design of the facility;

(D} “Design-build,” a project for which the design and con-
struction services are furnished under one contract;

{E} “"Dasign-build contract,” a contract between the divi-
sion and a design-builder, to furnish the architecture or engi-
neering and related design services required for a given pub-
fic construction project and to furnish the flabor, marerials,
and other construction services for the same public project;

{F) “Design-builder,” any individual, partnership, joint ven-
ture, corporation, or other legal entity that furnishes the
architectural or engineering services and construction ser-
vices, whether itself or through subconiracts;

(G} “Design criteria consultant,” a person, corporation,
partnership, or other legal entity duly registered and autho-
rized to practice architecture or professional enginecring in
this state pursuant to Chapter 327, RSMo, and who is
employed by contract to the division to provide professional
design and administrative services in connection with the
preparation of the design criteria package;

{H) "Design criteria package,” performance-oriented pro-
gram, scope and specifications for the public construction
project sufficient to permit a design-builder to prepare a
response to the division’s request for proposals for a design-
build project;

(1) “Design services,” services that are:

1. Within the practice of professional engineering as
defined in section 327.181, RSMo or the practice of archi-
tecture as defined in section 327.091, RSMo; or

2. Performed by a registered architect or professional
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engineer in connection with the architect’s or professional
engineer’s employment or practice;

() “Director,” the director of the Division of Facilities
Management, Design and Construction;

{K] “Divisfon,” the state Office of Administration, Division
of Facilities Management, Design and Construction;

L) “Evaluation team,” a group of people sslected by the
director to evaluate the proposals of the design-builders.
The team shall consist of at least two (2] representatives of
the Division of Facilities Management, Design and Construc-
tion and two [2) representaiives of the using agency. A fifth
membear shall be selected by the director and shall serve as
chairman to facilitate the evaluation process and to vote only
in case of a tie;

M) “Jeb order contracting (JOC),” is a firm fixed priced
competitively bid procurement process with an indefinite
quantity for small to medium sized construction and repair
projects with the allowable size established by siatute;

(N) “Proposal,” an offer to enter into a design-build con-
tract;

{O) “Public construction project,” the process of design-
ing, constructing, reconstructing, altering or renovating a
state owned building;

{P) “Reguest for proposals,” the document by which the
division soficits proposals for a design-build contract; and

(O} “Stipend,” an armount paid to the unsuccessful pro-
posers to defray the cost of submission of phase Il of the
design-build proposal,

{8} Pesign-Build. The director shall select those projects for
which the use of the design/bid/build, design-build procure-
ment, fob order contracting, project/construction manage-
ment or construction manager at-risk process Is appropriate,
In making that determination, the director shall consider:

(A} The likelihood of whether either method of procure-
ment will serve the public interest by providing substantial
savings of time or money over the traditional design/bid/build
delivery process;

{B) The time available to complete the project and meet
the needs of the agency and any need fo expedite the deliv-
ery process;

{C) The type of project and jts suitability of either method;

{D) The size of the project;

(E) The level of agency knowledge and confidence about
the project scope and definition;

{F] The availability of the using agency staff to manage the
profect; and

{G) The availability of the division staff to manage the pro-
ject.

{7) Best Value Performance Based Coniracting.

{A} The division may use the best value performance
based contracting method for a profect when it is deter-
mined necessary to have higher than minimum standard per-
formance and quality within a highly defined schedule and
budget. In using this method, the division shall follow the
procedures prescribed by this chapter.

{B] Best value performance based contracts may be a
multi-phased procurement process consisting of the evalua-
tion of praposers based on:

1. Past performance information,;
2. Experience;
3. References;
4. Current capacity —
A. Risk assessment plan;
B. Interviews of staff, subconsultants and subcontrac-
tors; and
C. Schedule; and

5. Bid proposal (except for consuliant selections).

{C) Fast performance experience, references may accouni
for twenty to forty percent (20-40%) of the evaluation; cur-
rent capacity may account for thirty to fifty percent {30-
50%} of the evaluation and cost may account for twenty to
forty parcent (20—40%) of the evaluation, except when con-
sulftants are selected and cost Is not a factor, in which case,
past performance, experfence, references, and current
capacity will account for one hundred percent (100%) of the
evaluation.

(D) A request for proposals shall be prepared for sach best
value performance based contract containing, at a rinimum
the following elements:

1. The procedures to be folfowed for submitted propos-
als, the criteria for evaluation of proposals and their relative
weight and the procedures for making awards;

2. The procedures for obtaining the plans and specifica-
tions for the project;

3. A schedule for the planned commencement and com-
pletion of the contract;

4. Budget limits of the contract; and

5. Affirmative action and minority or women's business
enterprise reguirements for the contract.

(E] Notice of raquests for proposals shall be advertised in
accordance with state statute,

(F} The evaluation team shall review the submittals of the
proposers and assign points o each proposal in accordance
with the instructions of the request for proposals.

{G) Sealed cost proposals shall be submitted in accor-
dance with the instructions of the request for proposal and
publicly opened as set forth in the request for proposal,
aexcept for consultant selections.

{H) The division may require offerars to submit additional
information related to contract planning and performance
after the intent to award notification but prior to award of
the contract.

{j The division may reject an offeror’s proposal and
rescind the intent to award if the additional information is
inadequate or not provided within the time established in the
request for proposal.

{J) The division may move fo the next highest scoring pro-
poser or refect all proposals and solicit new proposals follow-
ing the procedures for this method of procurement.]

[18}](4) Project/Construction Management.

(A) Project/construction management services may be pro-
cured [AJas provided in sections 8.675 to 8.687, RSMo [Supp.
2007].

[f8) Construction Manager-at-Risk.

(A} The division may use the construction manager-at-tisk
method for a project. In using that method and in entering
into a contract for the services of a construction manager-
at-risk, the division shall follow the procedures prescribed by
this section.

{B) Before or concurrently with selecting a construction
manager-at-risk, the division shall select or designate an
engineer or architect who shall prepare the consiruction
documents for the project and who has fulf responsibility for
complying with all state laws, as applicable. If the engineer
or architect Is not a full-time employee of the division, the
division shall select the engineer or architect on the basis of
demonstrated competence and qualifications as provided by
sections 8.285 to 8.291, RSMo. The division’s engineer or
architect for a project may not serve, alone or in combination
with anather. as the construction manager-at-risk. This sub-
section does not prohibit a division engineer or architect
from providing customary construction phase services undet
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the engineer’'s or architect's original professional service
agreement in accordance with applicable licensing laws.

{C} The division may provide or contract for, independently
of the construction manager-at-risk, the inspection services,
the testing of construction materfals engineering, and the
verification testing services necessary for acceptance of the
facifity by the division.

{D) The division shalf select the construction manager-at-
risk in either a one (1)-step or two (2)-step process. The
division shall prepare a request for proposals, in the case of
a one {1)-step process, or a request for qualifications, in the
case of a two [2})-step process, that includes general infor-
mation on the project site, project scope, schedule, selection
criteria, and the time and place for recefpt of proposals or
qualifications, as applicable; a statement as to whether the
sefection process is a one (1)-step or two (2)-step process;
and other information that may assist the division in fts
selection of a construction manager-at-risk. The division
shall state the selection criteria in the request for proposals
or qualifications, as applicable. The selection criteria may
include the offeror’s experfence, past performance, safety
record, proposad personnel and methodology, and other
appropriate factors that demonstrate the capability of the
construction manager-at-risk. If a one (1)-step process is
used, the division may request, as part of the offeror’s pro-
posal, propased fees and prices for fulfilling the general con-
ditions. If a two (2}-step process is used, the division may
not request fees or prices in step one. In step two, the divi-
sfon may request that five (5) or fewer offerors, selected
solely on the basis of qualifications, provide additional infor-
mation, including the construction manager-at-risk’s pro-
posed fea and its price for fulfilling the general conditions.
By either method, past performance, experience, references
and capacity shall account for a minimum of sixty percent
(60%} of the evaluation. Cost shall account for a maximum
of forty percent (40%) of the evaluation.

(E) The division shall publish the request for qualifications
in a manner prescribed by the division.

(F) At each step, the division shall receive, publicly open,
and read aloud the names of the offerors. Within forty-five
{45) days after the date of opening the proposals, the divi-
sion or fts representative shall evaluate and rank each pro-
posal submitted in relation fo the criteria set forth in the
request for proposals.

{G) The division or its representative shall select the offer-
or that submits the proposal that offers the best value for
the division or using agency based on the published selec-
tion criteria and on its ranking evaluation. The division or its
representative shall first attempt to negotiate a contract with
the sefected offeror. If the division or its represeniative is
unable to negotiate a satisfactory contract with the selected
offeror, the division or its representative shall, formally and
in writing, end negoltiations with that offeror and proceed to
negotiate with the next offeror in the ordsr of the selection
ranking untif a contract is reached or negotiations with alf
ranked offerors end.

{H) A construction manager-at-risk shall publicly advertise,
in the manner prescribed by Chapter 8 RSMo 2000, and
receive bids or proposals from trade contractors or subcon-
tractors for the performance of all major elements of the
work other than the minor work that may be includad in the
general conditions. A construction manager-at-risk may
seek to perform portions of the work itself if the construc-
tion manager-at-risk submits its bid or proposal for those
portions of the work in the same manner as all other trade
contractors or subcontractors and if the division determines
that the construction manager-at-risk’s bid or proposal pro-
vides the best value for the division or using agency.

{1} The construction manager-at-risk and the division or its
representative shall review all trade contractor or subcon-
tractor bids or proposals in a manner that doss not disclose
the conients of the bid or proposal during the selection
process to a person not employed by the construction man-
ager-at-risk, engineer, architect, or division. All bids or pro-
posals shall be made public after the award of the contract
or within seven (7) days after the date of final selection of
bids and proposals, whichever is later.

(S} If the construction manager-at-risk reviews, evaluates,
and recommends to the division a bid or proposal from a
trade contractor or subcontractor but the division reguires
another bid or proposal to be accepted, the division may
compensate the construction manager-at-risk by a change in
price, time, or guaranteed maximum cost for any additional
cost and risk that the construction manager-at-tisk may
incur because of the Division of Facilities Management,
Design and Construction’s requirerment that another bid or
proposal be accepted.

{K) If a selected trade contractor or subcontractor defaults
in the performance of its work or falls to execute a subcon-
tract after being selected in accordance with this section,
the construction manager-at-risk may, without advertising,
itself fulfill the contract requirements or select a replacement
trade contractor or subcontractor to Tulfill the contract
requirements.

(L} If a fixed contract amount or guaranteed maximum
price has not been determined at the time the contract is
awarded, the penal sums of the performance and payment
bonds dalivered to the division must each be in an amount
equal to the project budget, as set forth in the request for
gualifications. The construction manager-at-risk shall deliver
the bonds not later than the tenth day after the date the con-
sfruction manager-at-risk executes the contract unless the
consiruction manager-at-risk furnishes a bid bond or other
financial security acceptable to the division to ensure that
the construction manager-at-risk will furnish the required
performance and payment bonds when a guaranteed maxi-
mum price is established.f

{1 10)](5) Design-Build.

(A) Criteria, The director will select those projects for which
the use of design-build procurement is appropriate. In making
that determination, the director should consider—

1. The likelihood of whether either method of procurement
will serve the public intevest by providing substantial savings of
time or money over the traditional design/bid/build delivery
process;

2. The time available to complete the project and meet the
needs of the agency and any need to expedite the delivery process;

3. The type of project and its suitability of either method;

4. The size of the project;

5. The level of agency knowledge and confidence about the
project scope and definition;

6. The availability of the using agency staff to manage the
project; and

[{A)7. The availability of the division staff to manage the
project. If a design-build process is selected, the director [shallf will
determine the scope and level of detail [required] necessary to per-
mit qualified persons to submit proposals in accordance with the
request for proposals given the nature of the project.

(B) Procedure. A design criteria consultant may be employed or
retained by the division director to assist in preparation of the request
for proposal, perform periodic site visits, prepare progress reports,
review, and approve progress and final pay applications of the design-
builder, review shop drawings and submittals, decide disputes, inter-
pret the comstruction documents, perform inspections upon substantial
and final completion, assist it warranty inspections, and to provide
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any other professional service where the director deems it to be in
the public interest to have an independent design professional assist-
ing with the project administration. The consultant fshalfl will be
selected and its comtract negotiated in compliance with sections
8.285 to 8.291, RSMo [Supp. 20071

[fCJ]1. Notice of requests for proposals shall be advertised in
accordance with section 8,250, RSMo {Supp. 2007]. The division
shail publish a notice of a request for proposal with a description of
the project, the rationale for the decision to use the design-build
method of procurement, the procedures for submittal, and the selec-
tion criteria to be used.

[fD)72. The director shall establish in the request for proposal a
time, place, and other specific instructions for the receipt of propos-
al, Proposals not submitted in strict accordance with those instruc-
tions shall be subject to rejection.

[fE)]3. A request for proposals shall be prepared for each
design-build contract containing at minimum the following elements:

[1.JA. The procedures to be foilowed for submitting propos-
als, the criteria for evaluation of proposals, and their relative weight
and the procedures for making awards;

[2./B. The proposed terms and conditions for the design-
build contract;

[3.]C. The design criteria package;

f4.JD. A description of the drawings, specifications, or other
informnation to be submitted with the proposal, with guidance as to
the form and level of completeness of the drawings, specifications, or
other information that will be acceptable;

[5.JE. A schedule for planned commencement and comple-
tion of the design-build contract;

f6.JF. Budget Himits for the design-build contract, if any;

[7.JG. Affirmative action and minority or women business
enterprise requirements for the design-build contract, if any;

[8.JH. Requirements including any available ratings for perfor-
mance bonds, payment bonds, and insurance; and

{9.JI. Any other information that the division in its discretion
choases to supply, including, without limitation, surveys, soil
reports, drawings of existing structures, environmental studies, pho-
tographs, or references to public records, or affirmative action and
minority business enterprise requirements consistent with state and
federal law.

[(F}}4. The director [shalil will solicit proposals in a three (3)-
stage process. Phase I fshalll will be the solicitation of qualifications
of the design-build team. Phase II /sha/{f will be the solicitation of
a technical proposal including conceptual design for the project, and
[n]Phase TIT fshalll will be the proposal of the construction cost.

[{G)]5. The evaluation team shall consist of at least two (2)
representatives of the division, two (2) representatives of the
using agency, and a fifth member selected by the director who
shall serve as chairman to facilitate the evalvation process and
vote only in case of a tie, The evaluation team shall review the sub-
mittals of the proposers and assign points to each proposal in accor-
dance with this {document] regulation and fas set out in the
instructions of] the request for proposal.

[fH)]6. In Phase I fshall require] all proposers fto] shall sub-
mit a statement of qualification /which shalfl that includes, but is
not fbe] limited tof:j—

[7.JA. Demonstrated ability to perform projects comparable
in design, scope, and complexity;

[2.78, References of owners for whom design-build projects
have been performed;

[3.7JC. Qualifications of personnel who will manage the
design and construction aspects of the project; and

[4./D. The names and qualifications of the primary design
consultants and the contractors with whom the design-builder pro-
poses to subcontract. The design-builder may [notf only replace an
identified subcontractor or subconsultant withfout] the written
approval of the director.

IfJ) The evaluation team shalf evaluate the qualifications of

all proposers in accordance with the instructions of the
raguest for proposal.]

7. Architectural and engineering services on the project shall be
evaluated in accordance with the requirements of sections 8.285
fand] to 8.291, RSMo. Qualified proposers selected by the evalua-
tion team may proceed to /[p/Phase 11 of the selection process.
Proposers facking the necessary qualifications to perform the work
shall be disqualified and [shalf] not allowed to praceed to [p/Phase
H of the process. Under no circumstances shall price or fee he a part
of the prequalification criteria. Points assigned in the fp/Phase I eval-
uation process fshalf] will not carry forward to /p/Phase IT of the
process, All qualified proposers shall be ranked on points given in
[pJPhases IT and III only.

[(K})/8. The director fshall have] has discretion to disqualify
any proposer, which in the director’s opinion, lacks the minimal
qualifications [required] necessary to perform the work.

[f1)J9. Once a sufficient number of qualified proposers have
heen selected, the proposers fshafl have] will be given a specified
amount of fime with which (o assemble /p/Phase II and /p/Phase Il
proposals.

[{A4)]10, Phase 11 of the process shall be conducted as follows:

[1.JA, The directar [shallf will invite the top qualified pro-
posers to participate in /[n/Phase IT of the process;

{2. Proposers must subrmit their design for the project to
the level of detail required in the request for proposal.]

B. The design proposal should demonstrate compliance with
the requirements set out in the request for proposal, including the
level of detail requested for the design;

[3.JC. The ability of the proposer to meet the schedule for
completing a project as specified by the owner may be considered as
an element of evaluation in /p/Phase II;

[4.7D, Up to twenty percent (20%) of the points awarded to
each proposer in [p/Phase Il may be based on each proposer’s qual-
ifications and ability to design, contract, and deliver the project on
time and within budget of the Office of Administration;

[6.JE. Under no circumstances should the design proposal
contain any reference to the cost of the proposat; and

[6.JE. The design submittals will be evaluated and assigned
points in accordance with the requirements of the request for propos-
al, Phase IY shall account for no less than forty percent (40%) of the
total point score as specified in the request for proposal.

[fNJ711. Phase TII shall be conducted as follows:

[71.]A. The [p/Phase III proposal must provide a firm, fixed
cost of construction/. The proposal must] and be accompanied by
bid security and any other frequired] submittals mandated by the
request for proposals, such as statements of minority participation
[as required by the request for proposall;

f2./B. Cost proposals must be submitted in accordance with
the finstructions of thel request for proposat, The director shall
reject any proposat that is not submitted on time. Phase II shall
account for not less than forty percent (40%) of the total point score
as specified in the request for proposal;

[3.]JC, Proposals for fp/Phase I and [p/Phase III shall be
submitied concurrently at the time and place specified in the request
for praposal. The /[p/Phase III cost proposals shall be opened only
after the fp/Phase II design proposals have been evaluated and
assigned points;

{4./D. Cost proposals will be opened and read aloud at the
time and place specified in the request for proposal. At the same time
and place, the evaluation team will make public its scoring of
fp/Phase 1. Cost proposals will be evaluated in accordance with the
requirements of the request for proposal. In evaluating the cost pro-
posals, the low bidder shall be awarded the total number of points
assigned to be awarded in fp/Phase HE. Tor all other bidders, cost
points wil be caleulated by reducing the maximum points available
in [p/Phase 10 by two percent (2%) or more for each percentage
point of the low bid by which the bidder exceeds the low bid and the
points assigned will be added to the points assigred for /p/Phase Ii
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for each proposer,

/5. JE. If the director determines that it is not in the best
interest of the state to proceed with the project pursuant to the pro-
posal offered by the proposer with the highest total number of points,
the director fshal{f may reject all proposals. In such event, all qual-
ified proposers with tower point totals shall receive a stipend and the
proposer with the highest total number of points shall receive an
amount equal to two (2) times such stipend. If the director deter-
mines to award the project, the responsive proposer with the highest
number of points shall be awarded the contract; and

[6.JR, Tf all proposals are rejected, the director may solicit
new proposals using different design criteria, budget constraints, or
qualifications.

[(O)j12. As an inducement to gualified proposers, the division
may pay & reasonable stipend, the amount of which shall be estab-
lished in the request for proposal, to each prequalified design-builder
whose proposal is responsive but not accepted. Upon payment of the
stipend to any unsuccessful design-build proposer, the state shall
acquire a nonexclusive right to use the design submitied by the pro-
poser, and the proposer shall have no further liability for its use by
the state in any manner. If the design-build proposer desires to retain
all rights and interest in the design proposed, the proposer shall for-
feit the stipend.

[{11} Job Order Contracting.

{A) The division may award JOC for the maintenance, con-
struction, repair. rehabilitation, renovation or alteration of a
facility Iif the work is of a recurring nature but the delivery
times are indefinite and indefinite guantities and orders are
awarded substantially on the basis of pre-desecribed and pre-
priced tasks.

(B} The division may establish contractual unit prices for a
JOC by:

1. Specifying one (1} or more published construction
unit price books and the applicable divisions or line items; or

2. Providing a list of work {tems and requiring the offer-
ors to bid or propose one (1) or more coefficients or multi-
pliers to be applied to the price book or work items as the
price proposal.]

(6) Standing Contracts.

(A) The minimum and maximumn ameunts of work to be per-
formed under a standing contract shall be stated in the bid doc-
uments issued by the division. Once work reaches the maximum
amount, no further work may be performed under the contract.

(B) The ameunt of each order for a job or project issued under
a standing contract shall not exceed the amounts set forth in sec-
tion 8,255, RSMo.

(C) The division shall advertise for, receive, and publicly open
sealed proposals for JJOCT standing contracts in accordance with
the competitive hidding standards established by Chapter 8,
RS8Mo and these regulations.

(D} The division may require fofferors] bidders on standing
contracts to submit additional information besides rates, including
experience, past performance, and proposed personnel and method-
ofogy,

(E) The division may award f/OC] standing contracts o one (1)
or more coniractors in connection with each solicitation of bids or
proposals.

(F) An order for a job or project under fthe JOC/ a standing
contract must be signed by the division’s representative and the con-
tractor. The order may be a fixed price, lump-sum contract based
substantially on contractual unit pricing applied to estimated quanti-
ties, or may be a unit price order based on the quantities and line
items delivered.

(G) The contractor shall provide payment and performance
bords/, /f required by law, based on the amount or estimated
amount of any order] as set forth in bid documents issued by the

division.

(H) The base term of a fJOC is] standing contract is for the ini-
tial period and fwith] any renewa! options that the division sets forth
in the bid documents. The base term may not exceed two (2) years
and is not renewable without further advertisement and solicitation of
proposals.

@ If a LJOCT standing contract or an order issued under the con-
tract requires fengineering or architectural] services that consti-
tute the practice of engineering or the practice of architecture, those
services shall be provided in accordance with applicable law.

(7) Contractor Responsibility. The director has the authority to
declare a contractor not responsible, and to either suspend or
debar the contractor from performing work on any state project.

(A) Initial Decision,

1. Netice of the divector’s decision to suspend or debar a
contractor shall be sent fo the contractor by certified mail, return
receipt requested. The notice should contain a statement as te the
factual basis for the contractor’s suspension or debarment, the
length of the suspension, and an explanation of what the contrac-
tor must do to be found eligible to again submit bids on con-
tracts.

2, Upon receipt of notice of suspension or debarment, the
contractor may request a hearing in front of the director or
his/her appointed designee. The hearing will be informally con-
ducted and provide the contractor or affiliates an opportunity to
present any facts that may tend to show that the contractor is in
fact responsible.

3. Any request for a hearing must be postmarked within ten
(10) consecutive calendar days of the date of receipt of the notice,
as evidenced by the return receipt.

4, The director shall render a determination within sixty
(60} consecutive calendar days of the hearing. The determination
shall be sent to all parties by certified mail, return receipt
requested, The determination shall set forth the basis for the sus-
penston or debarment, the length of ineligibility, and the showing
required for the contractor to once again be determined eligible
to bid on contracts. The determination may affirm, reverse, or
modify the preliminary determination,

(B) Appeal. The contractor may request that the director’s
determination be reviewed by the commissioner of administration
or histher appointed designee.

1. Any request for review must be in writing and be filed
with the commissiener within fourteen (14} consecutive calendar
days of the date of receipt of the director’s final determination,
as evidenced by the return receipt. The request must set forth
specific reasons why relief should be granted.

2. A review under this section will be based solely on the
documen{ation submitted by both the contractor and the direc-
tor. No new hearing will be provided. The commissioner may set
aside a determination only if it is found {0 be an abuse of discre-
tion.

3. The commissioner’s determination shall be issued within
sixty (60) consecutive calendar days of the date of the request for
review and shall be mailed to all parties.

4, The decision of the director or the commissioner to sus-
pend or debar a contractor is not a “conttested case” as defined
in Chapter 536, RSMo.

{C) Effect of Suspension or Debarment. During the period of
suspension or debarment, a suspended or debarred contractor
will not be eligible to receive invitations for bids er requests for
proposals or to be awarded any contract by the divisien. A sus-
pended or debarred contractor may also not participate in any
contract with the division. This restriction includes being a sub-
contractor, consultant, sub-consultant or supplier to any eligible
contractor, as well as submnitting a bid as part of a partnership
or joint venture.

1. If a eontractor enters info any contract to perform work
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on a state project duving a period of suspension or debarment,
the divector may issue a determination extending the time of sus-
pension, changing a suspensien to a debarment, or changing the
showing that the contractor must make to be determined eligible
to perform work on future contracts.

2. Any eligible contractor who knowingly contracts with a
suspended or debarved contractor to provide labor or materials
on a contract with the division may be suspended or debarred.

3. A suspension or debarment miay extend te any affiliate of
the contractor who had actwal or constructive knowledge of the
preliminary determination of suspension or debarment.

4, The director may suspend a contractor for a period not to
exceed one year or debar a contractor indefinitely. After the stat-
ed period of suspension has expired or more than two (2) years
has passed since the finding of debarment, the contractor may
apply to the director to be declared eligible. The contractor must
shew that the contractor has complied with the terms set forth in
the final determination of suspension or debavment, If the con-
tractor applies for reinstatement but is unable to demonstrate
responsibility to the director, the contractor shall continue to be
ineligible until the required information is provided.

(D) Cause for Suspension or Debarment, The director may
suspend or debar a company or firm and their named principals
for any or a combination of the following reasons:

1. Commission of a criminal offense related to obtaining or
performing a government contract;

2. Violation of antitrust statutes;

3, Commission of fraud, embezzlement, theft, forgery, mak-
ing false statements, or tax evasion;

4, Commission of any other offense or action indicating a
lack of business integrity or business honesty that seriously and
directly affects the present responsibility of the contractor;

5. Debarment of the contractor by another state, the federal
government, another entity of the state of Missouri, or by a polit-
ical subdivision of the state of Missouri; or

6. Violations of material contract provisions, which include,
but are not limited to failure to, perform or negligent perfor-
mance of any term or standard of one or more contracts. The
failure to perform caused by acts beyond the control of the con-
tractor, or a subcontractor, or material supplier, shall not be con-
sidered a hasis for suspension or debaiment,

AUTHORITY: sections 8.250, 8.255, 8.310, and 8.320, RSMo
[Supp. 2007] 2016. Original rule filed Nov. 5, 2007, effective June
30, 2008. Amended: Filed Nov. 30, 2018.

PUBLIC COST: This proposed amendment will not cost state agen-
cies or political subdivisions more than five hundred dollars ($500)
it the aggregale.

PRIVATE COST: This proposed amendment will not cost private enti-
ties more than five hundred dollars (3500) in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed amendment with the
Office of Administration, PO Box 809, Jefferson City, MO 65102. To
be considered, conments must be received within thirty (30) days
after publication of this notice in the Missouri Register. No public
hearing is scheduled.

Title 1—0FFICE OF ADMINISTRATION
Division 30—Division of Facilities Management,
Design and Construction
Chapter 3—Capital Improvement and Maintenance
Program

PROPOSED RESCISSION

1 CSR 30-3.060 Determination of Contractor Responsibility. This
rule established the procedure for determining contractor responsibil-
ity and eligibility for state contracts.

PURPOSE: This rule is being rescinded and the contemt is being
moved fo 1 CSR 30-3.025 where bidding processes and procedures
are discussed.

AUTHORITY: section 8320, RSMo 2000. Original rule filed July 14,
1989, effective Oct. 16, 1989, Rescinded and readopted: Filed Nov,
5, 2007, effective June 30, 2008. Rescinded: Filed Nov. 30, 2018.

PUBLIC COST: This proposed rescission will not cost state agencies
or political subdivisions more than five lundred dollars ($500) in the
aggregate.

PRIVATE COST: This proposed rescission will not cost private enti-
ties more than five hundred dollars (3500} in the aggregate.

NOTICE TO SUBMIT COMMENTS: Anyone may file a statement in
support of or in opposition to this proposed rescission with the Office
of Administration, PO Box 809, Jefferson City, MO 65102. To be con-
sidered, comments must be received within thirty (30) days after pub-
lication of this notice In the Missouri Register. No public hearing is
scheduled.

Title 1—OFFICE OF ADMINISTRATION
Division 30--Division of Facilities Management,
Design and Construction
Chapter 4-—Facility Maintenance and Operation

PROPOSED AMENDMENT

1 CSR 30-4.020 Facility Management. The Division of Facilities
Management, Design and Construction is deleting sections (1}, (2),
and (4), amending existing sections (2) and (5}, renumbering and
adding new sections (3)~(5) to this regulation.

PURPOSE: This amendment deletes requirements relating fo space
management and energy conservation program developntent, amends
information related to facility records, and incorporates information
Jormerly found in other regulations in this chapter that are concur-
rently being rescinded. The information incorporated front other reg-
ulations in this chapter has been revised and reorganized to better
reflect FMDC's current practices and to increase the readability of
the regulation. Information regarding coovdination with the State
FEmergency Management Agency and the use of video surveillance,
metal detectors, and security guards has also been added,

PURPOSE: This rule establishes standards and procedures for man-
agement of buildings or facilities under the operational direction of
the Division of Facilities Management, Design and Construction.

[{1} General. The purpose of these rules is to provide direc-
tion and guidance for facilities operators within state govern-
ment for asset management of state facilities, including
space management and utilization, maintenance, energy
conservation, safety and security and facility records. The
rules also include guidance on the operational diagnostics
and performance tracking.

{2} Space Management. Each department shall have enough
assigned space to perform their mission. The director shall
develop a space management plan in conjunction with the
department’s space master plan. The plan shall include
space standards for employees based on job function. The
director shall be responsible for making recommendation to




