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Section 285.530, RSMo, states 

1. No business entity or employer shall knowingly employ, hire for employment, or continue to employ an unauthorized alien to perform work within the state of Missouri.

2. As a condition for the award of any contract or grant in excess of five thousand dollars by the state or by any political subdivision of the state to a business entity, or for any business entity receiving a state-administered or subsidized tax credit, tax abatement, or loan from the state, the business entity shall, by sworn affidavit and provision of documentation, affirm its enrollment and participation in a federal work authorization program with respect to the employees working in connection with the contracted services.  Every such business entity shall sign an affidavit affirming that it does not knowingly employ any person who is an unauthorized alien in connection with the contracted services.  Any entity contracting with the state or any political subdivision of the state shall only be required to provide the affidavits required in this subsection to the state and any political subdivision of the state with which it contracts, on an annual basis.  During or immediately after an emergency, the requirements of this subsection that a business entity enroll and participate in a federal work authorization program shall be suspended for fifteen working days.  As used in this subsection, “emergency” includes the following natural and manmade disasters: major snow and ice storms, floods, tornadoes, severe weather, earthquakes, hazardous material incidents, nuclear power plant accidents, other radiological hazards, and major mechanical failures of a public utility facility.
3. All public employers shall enroll and actively participate in a federal work authorization program.

4. An employer may enroll and participate in a federal work authorization program and shall verify the employment eligibility of every employee in the employer’s hire whose employment commences after the employer enrolls in a federal work authorization program.  The employer shall retain a copy of the dated verification report received from the federal government.  Any business entity that participates in such program shall have an affirmative defense that such business entity has not violated subsection 1 of this section.

5. A general contractor or subcontractor of any tier shall not be liable under sections 285.525 to 285.550 when such general contractor or subcontractor contracts with its direct subcontractor who violates subsection 1 of this section, if the contract binding the contractor and subcontractor affirmatively states that the direct subcontractor is not knowingly in violation of subsection 1 of this section and shall not henceforth be in such violation and the contractor or subcontractor receives a sworn affidavit under the penalty of perjury attesting to the fact that the direct subcontractor’s employees are lawfully present in the United States.

DEFINITIONS

Section 285.525, RSMo, provides the following definitions that pertain to sections 285.530 to 285.550, RSMo.
1. A business entity is defined as any person or group of persons performing or engaging in any activity, enterprise, profession, or occupation for gain, benefit, advantage, or livelihood.  The term “business entity” shall include but not be limited to self-employed individuals, partnerships, corporations, contractors, and subcontractors.  The term “business entity” shall include any business entity that possesses a business permit, license, or tax certificate issued by the state, any business entity that is exempt by law from obtaining such a business permit, and any business entity that is operating unlawfully without such a business permit.  The term “business entity” shall not include a self-employed individual with no employees or entities utilizing the services of direct sellers as defined in subdivision (17) of subsection 12 of section 288.034, RSMo. 
2. “Contractor” is defined as a person, employer, or business entity that enters into an agreement to perform any service or work or to provide a certain product in exchange for valuable consideration.  This definition shall include but not be limited to a general contractor, subcontractor, independent contractor, contract employee, project manager, or a recruiting or staffing entity.

3. “Employee” is defined as any person performing work or service of any kind or character for hire within the state of Missouri.

4. “Employer” is defined as any person or entity employing any person for hire within the state of Missouri, including a public employer.  Where there are two or more putative employers, any person or entity taking a business tax deduction for the employee in question shall be considered an employer of that person for purposes of sections 285.525 to 285.550.

5. “Employment” is defined as the act of employing or state of being employed, engaged, or hired to perform work or service of any kind or character within the state of Missouri.

6. “Federal Work Authorization Program” is defined as any of the electronic verification of work authorization programs operated by the United States Department of Homeland Security or an equivalent federal work authorization program operated by the United States Department of Homeland Security to verify information of newly hired employees, under the Immigration Reform and Control Act of 1986 (IRCA), P.L.99-603.

7. “Knowingly” is defined as a person acts knowingly or with knowledge (a) with respect to the person’s conduct or to attendant circumstances when the person is aware of the nature of the person’s conduct or that those circumstances exist; or (b) with respect to a result of the person’s conduct when the person is aware that the person’s conduct is practically certain to cause that result.

8. “Political Subdivision” is defined as any agency or unit of this state which now is, or hereafter shall be, authorized to levy taxes or empowered to cause taxes to be levied.

9. “Public Employer” is defined as every department, agency, or instrumentality of the state or political subdivision of the state.

10. “Unauthorized Alien” is defined as an alien who does not have the legal right or authorization under federal law to work in the United States, as defined in 8 U.S.C. 1324a(h)(3).

11. “Work” is defined as any job, task, employment, labor, personal services, or any other activity for which compensation is provided, expected, or due, including but not limited to all activities conducted by business entities.
SOLICITATION REQUIREMENTS

1. Section 285.530, RSMo, pertains, in part, to all state contracts for services over $5,000.  It does not apply to solicitations for commodities only or to solicitations that include services in which the resulting contract will have no cost to the state (even though there may be “value” to the contractor).  If a solicitation is for services and commodities, section 285.530, RSMo, applies if the services portion of the solicitation is over $5,000.

NOTE:  
a. Section 285.530, RSMo, may not pertain to some purchases that will be paid using exempt object codes.  It is advised that each agency speak with its General Counsel if it has any questions as to the applicability of section 285.530, RSMo.

b. Section 285.530, RSMo, does not apply to procurements in which an agency contracts with a Missouri state agency or federal governmental entity.  Section 285.530, RSMo, does pertain to procurements in which an agency contracts with a Missouri school, a Missouri university, an out of state agency, an out of state school, an out of state university, all political subdivisions, an instate vendor, or an out of state vendor.

c. When renewing a contract that includes section 285.530, RSMo, requirements, state agencies are not required to re-verify that the contractor is currently enrolled and participating in the E-Verify federal work authorization program and has submitted an Affidavit of Work Authorization or Affidavit of Work Authorization Annual Renewal Document completed, signed, and notarized within the past twelve months.
2. Written Solicitation – All solicitation documents for services over $5,000 must include the AFFIDAVIT OF WORK AUTHORIZATION AND DOCUMENTATION bidder language, CONTRACTOR’S PERSONNEL contractor language with the additional highlighted language, SUBCONTRACTOR USAGE or SUBCONTRACTOR USAGE – NO PRIOR APPROVAL contractor language with the additional highlighted language [NOTE:  Include Subcontractor Usage or Subcontractor Usage – No Prior Approval contractor language if awarded contract may include a subcontractor(s).] and the BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT.

3. Non-Written Solicitation –Section 285.530, RSMo, needs to be addressed if solicitation for services is over $5,000.  Proceed to Non-Written Solicitation under EVALUATION REQUIREMENTS below.

4. All SFS solicitation documents for services over $5,000 must include

· AFFIDAVIT OF WORK AUTHORIZATION AND DOCUMENTATION bidder language (using contractor in place of the reference to bidder),
· CONTRACTOR’S PERSONNEL contractor language with the additional highlighted language, and

· BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT 
EVALUATION REQUIREMENTS
1. Written Solicitation – Review and evaluate bids/SFS company responses to determine if bidders/potential SFS contractors have provided the following with their bids/SFS company responses or through follow-up clarification prior to award:

BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT – The bidder/SFS company must certify their current business status by completing Box A, Box B, or Box C.
Box A Completed:
a.
If bidder/SFS company has completed Box A, the bidder/SFS company has certified that the bidder/SFS company does not currently meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box A, the bidder/SFS company is responsive regarding section 285.530, RSMo, and is not required to enroll and participate in the E-Verify federal work authorization program, is not required to submit the required E-Verify documentation, and is not required to submit a completed, notarized Affidavit of Work Authorization to be considered for an award.

b.
If awarded a contract and the contractor’s business status changes during the life of the contract to become a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo, then the contractor shall, prior to the performance of any services as a business entity under the contract,:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming the contractor’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the contractor’s name and the MOU signature page completed and signed, at minimum, by the contractor and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the contractor’s name and company ID, then no additional pages of the MOU must be submitted; AND
3)
Complete and submit a notarized Affidavit of Work Authorization.

Box B Completed:

a.
If bidder/SFS company has completed Box B, the bidder/SFS company has certified that the bidder/SFS company does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box B, the bidder/SFS company must:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the RFQ/IFB/SFS document; AND
2)
Provide documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the bidder’s/SFS company’s name and the MOU signature page completed and signed, at minimum, by the bidder/SFS company and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the bidder’s/SFS company’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized copy of the Affidavit of Work Authorization.
b.
If a bidder/SFS company provides the documents stated in paragraphs a2) and a3) above prior to award of a contract, then the bidder/SFS company meets the requirements of section 285.530, RSMo.  NOTE:  Confirm notarization on Affidavit of Work Authorization by checking for notary’s black ink rubber stamp seal or notary’s engraved embosser seal for a State of Missouri notary.  If non-Missouri notary, absence of a seal may or may not be an issue.  Confirm notary’s commission has not expired by checking the expiration date entered on the affidavit or stated in the notary’s seal.  A copy of a completed, notarized Affidavit of Work Authorization may be accepted.
c. If a bidder/SFS company does not provide the documents stated in paragraphs a2) and a3) above prior to award of a contract, then the bidder/SFS company is non-responsive.  The bidder/SFS company cannot be considered for award.
d.
Forward a copy of the E-Verify Employment Eligibility Verification page or the E-Verify MOU signature page and the Affidavit of Work Authorization to the Division of Purchasing and Materials Management (DPMM) via fax at (573) 526-9815 or e-mail at purchmail@oa.mo.gov – Attention:  Work Authorization Program.  The vendor’s name and company ID number will be added to the DPMM Internet database located at http://oa.mo.gov/sites/default/files/affidavits.pdf.  If multiple copies of the affidavit are received for a vendor, the affidavit with the earliest date will be used to establish their annual renewal date.
Box C Completed:

a. If bidder/SFS company has completed Box C, the bidder/SFS company has certified that the bidder/SFS company does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box C, the bidder/SFS company has:

1) Enrolled and participated in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the RFQ/IFB/SFS document; AND
2) Provided documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation included EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the bidder’s/SFS company’s name and the MOU signature page completed and signed, at minimum, by the bidder/SFS company and the Department of Homeland Security – Verification Division; AND
3) Completed and submitted a notarized copy of the Affidavit of Work Authorization dated within the past twelve months.
b. If Box C is completed, check the database located at DPMM’s site at http://oa.mo.gov/sites/default/files/affidavits.pdf to see if the bidder/SFS company is listed.  (A bidder/SFS company listed on the database has provided the required E-Verify documentation and a notarized Affidavit of Work Authorization.).  If the bidder/SFS company is listed on the database, document this by signing and recording the date verification of the documentation was completed in the For State Use Only section of Box C.  If the bidder/SFS company is not listed on the database, then the documents will need to be requested from the agency noted in Box C.  If the agency is unable to supply documentation, the bidder/SFS company must be contacted to provide a copy.

2. Non-Written Solicitation – If solicitation is over $5,000, the BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT must be faxed/mailed to the potential awardee.  The potential awardee must be instructed to certify their current business status by completing Box A, Box B, or Box C on the exhibit.
Review BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT submitted by potential awardee to determine if potential awardee completed Box A, Box B, or Box C.
Box A Completed:

a.
If bidder/SFS company has completed Box A, the bidder/SFS company has certified that the bidder/SFS company does not currently meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box A, the bidder/SFS company is responsive regarding section 285.530, RSMo, and is not required to enroll and participate in the E-Verify federal work authorization program, is not required to submit the required E-Verify documentation, and is not required to submit a completed, notarized Affidavit of Work Authorization to be considered for an award.

b.
If awarded a contract and the contractor’s business status changes during the life of the contract to become a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo, then the contractor shall, prior to the performance of any services as a business entity under the contract,:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming the contractor’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the contractor’s name and the MOU signature page completed and signed, at minimum, by the contractor and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the contractor’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized Affidavit of Work Authorization.

Box B Completed:

a.
If bidder/SFS company has completed Box B, the bidder/SFS company has certified that the bidder/SFS company does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box B, the bidder/SFS company must:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the RFQ/IFB/SFS document; AND
2)
Provide documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the bidder’s/SFS company’s name and the MOU signature page completed and signed, at minimum, by the bidder/SFS company and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the bidder’s/SFS company’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized copy of the Affidavit of Work Authorization.

b.
If a bidder/SFS company provides the documents stated in paragraphs a2) and a3) above prior to award of a contract, then the bidder/SFS company meets the requirements of section 285.530, RSMo.  NOTE:  Confirm notarization on Affidavit of Work Authorization by checking for notary’s black ink rubber stamp seal or notary’s engraved embosser seal for a State of Missouri notary.  If non-Missouri notary, absence of a seal may or may not be an issue.  Confirm notary’s commission has not expired by checking the expiration date entered on the affidavit or stated in the notary’s seal.  A copy of a completed, notarized Affidavit of Work Authorization may be accepted.
c.
If a bidder/SFS company does not provide the documents stated in paragraphs a2) and a3) above prior to award of a contract, then the bidder/SFS company is non-responsive.  The bidder/SFS company cannot be considered for award.  Determine the next potential awardee and proceed to paragraph 2 Non-Written Solicitation above.

d.
Forward a copy of the E-Verify Employment Eligibility Verification page or the E-Verify MOU signature page and the Affidavit of Work Authorization to the Division of Purchasing and Materials Management (DPMM) via fax at (573) 526-9815 or e-mail at purchmail@oa.mo.gov – Attention:  Work Authorization Program.  The vendor’s name and company ID number will be added to the DPMM Internet database located at http://oa.mo.gov/sites/default/files/affidavits.pdf.  If multiple copies of the affidavit are received for a vendor, the affidavit with the earliest date will be used to establish their annual renewal date.
Box C completed:

a.
If bidder/SFS company has completed Box C, the bidder/SFS company has certified that the bidder/SFS company does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box C, the bidder/SFS company has:
1)
Enrolled and participated in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the RFQ/IFB/SFS document; AND

2)
Provided documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation included EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the bidder’s/SFS company’s name and the MOU signature page completed and signed, at minimum, by the bidder/SFS company and the Department of Homeland Security – Verification Division; AND
3)
Completed and submitted a notarized copy of the Affidavit of Work Authorization within the past twelve months.

b.
If Box C is completed, check the database located at DPMM’s site at  http://oa.mo.gov/sites/default/files/affidavits.pdf to see if the bidder/SFS company is listed.  (A bidder/SFS company listed on the database has provided the required E-Verify documentation and a notarized Affidavit of Work Authorization.).  If the bidder/SFS company is listed on the database, document this by signing and recording the date verification of the documentation was completed in the For State Use Only section of Box C.  If the bidder/SFS company is not listed on the database, then the documents will need to be requested from the agency noted in Box C.  If the agency is unable to supply documentation, the bidder/SFS company must be contacted to provide a copy.

ASSIGNMENT OF CONTRACT
When processing an assignment of contract that includes the section 285.530, RSMo, requirements, the potential assignee must certify their current business status by completing Box A, Box B, or Box C of the BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION exhibit.
The ASSIGNMENT OF CONTRACT – SECTION 285.530, RSMO REQUIREMENTS letter may be used to instruct
· the assignor and potential assignee to complete and submit the Agreement and Consent form,

· to instruct the potential assignee to submit a completed, copy of the Business Entity Certification, Enrollment Documentation, and Affidavit of Work Authorization form (included with the letter), and

· to instruct the potential assignee to submit, if required, documentation affirming the potential assignee’s enrollment and participation in the E-Verify federal work authorization program and a completed, notarized Affidavit of Work Authorization.
Review BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION exhibit submitted by potential assignee to determine if potential assignee completed Box A, Box B, or Box C.

Box A Completed:

a.
If potential assignee has completed Box A, the potential assignee has certified that the potential assignee does not currently meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box A, the potential assignee is responsive regarding section 285.530, RSMo, and is not required to enroll and participate in the E-Verify federal work authorization program, is not required to submit the required E-Verify documentation, and is not required to submit a completed, notarized Affidavit of Work Authorization to be considered for an award.

b.
If awarded a contract and the contractor’s business status changes during the life of the contract to become a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo, then the contractor shall, prior to the performance of any services as a business entity under the contract,:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming the contractor’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the contractor’s name and the MOU signature page completed and signed, at minimum, by the contractor and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the contractor’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized copy of Affidavit of Work Authorization.

Box B Completed:

a.
If potential assignee has completed Box B, the potential assignee has certified that the potential assignee does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box B, the potential assignee must:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the assignee’s name and the MOU signature page completed and signed, at minimum, by the assignee and the Department of Homeland Security – Verification Division. If the signature page of the MOU lists the assignee’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized copy of the Affidavit of Work Authorization.
b.
If the potential assignee provides the documents stated in paragraphs a2) and a3) above prior to assignment of the contract, then the potential assignee meets the requirements of section 285.530, RSMo.  NOTE:  Confirm notarization on Affidavit of Work Authorization by checking for notary’s black ink rubber stamp seal or notary’s engraved embosser seal for a State of Missouri notary.  If non-Missouri notary, absence of a seal may or may not be an issue.  Confirm notary’s commission has not expired by checking the expiration date entered on the affidavit or stated in the notary’s seal.  A copy of a completed, notarized Affidavit of Work Authorization may be accepted.

c.
If the potential assignee does not provide the documents stated in paragraphs a2) and a3) above prior to assignment of a contract, then the potential assignee is non-responsive.  The potential assignee cannot be considered for assignment of the contract.
d.
Forward a copy of the E-Verify Employment Eligibility Verification page or the E-Verify MOU signature page and the Affidavit of Work Authorization to the Division of Purchasing and Materials Management (DPMM) via fax at (573) 526-9815 or e-mail at Purchmail@oa.mo.gov – Attention:  Work Authorization Program.  The vendor’s name and company ID number will be added to the DPMM Internet database located at http://oa.mo.gov/sites/default/files/affidavits.pdf.  If multiple copies of the affidavit are received for a vendor, the affidavit with the earliest date will be used to establish their annual renewal date.

Box C completed:

a.
If the potential assignee has completed Box C, the potential assignee has certified that the potential assignee does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box C, the potential assignee has:
1)
Enrolled and participated in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND

2)
Provided documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation included EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the potential assignee’s name and the MOU signature page completed and signed, at minimum, by the potential assignee and the Department of Homeland Security – Verification Division; AND
3)
Completed and submitted a notarized copy of the Affidavit of Work Authorization within the past twelve months.

b.
If Box C is completed, check the database located at DPMM’s site at http://oa.mo.gov/sites/default/files/affidavits.pdf for the work authorization documentation to see if the potential assignee is listed.  (A potential assignee listed on the database has provided the required E-Verify documentation and a notarized Affidavit of Work Authorization.).  If the potential assignee is listed on the database, document this by signing and recording the date verification of the documentation was completed in the For State Use Only section of Box C.  If the potential assignee is not listed on the database, then the documents will need to be requested from the agency noted in Box C.  If the agency is unable to supply documentation, the potential assignee must be contacted to provide a copy.

When renewing a contract that includes section 285.530, RSMo, requirements, state agencies are not required to re-verify that the contractor is currently enrolled and participating in the E-Verify federal work authorization program and has submitted an Affidavit of Work Authorization or Affidavit of Work Authorization Annual Renewal Document completed, signed, and notarized within the past twelve months.
AOC, ERS, PGA, and SDA PROCUREMENTS

Section 285.530, RSMo, pertains, in part, to all state contracts for services over $5,000.  It does not apply to solicitations for commodities only or to solicitations that include services in which the resulting contract will have no cost to the state (even though there may be “value” to the contractor).  If a solicitation is for services and commodities, section 285.530, RSMo, applies if the services portion of the solicitation is over $5,000.  

Section 285.530, RSMo, may not pertain to some purchases that will be paid using exempt object codes.  It is advised that each agency speak with its General Counsel if it has any questions as to the applicability of section 285.530, RSMo.  

Any AOC, ERS, PGA, or SDA procurement that includes services over $5,000 must require the potential contractor to certify their current business status by completing Box A, Box B, or Box C of the BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION EXHIBIT.

NOTE:  Section 285.530, RSMo, does not apply to procurements in which an agency contracts with a Missouri state agency or federal governmental entity.  Section 285.530, RSMo, does pertain to procurements in which an agency contracts with a Missouri school, a Missouri university, an out of state agency, an out of state school, an out of state university, all political subdivisions, an instate vendor, or an out of state vendor.
When renewing a contract that includes section 285.530, RSMo, requirements, state agencies are not required to re-verify that the contractor is currently enrolled and participating in the E-Verify federal work authorization program and has submitted an Affidavit of Work Authorization or Affidavit of Work Authorization Annual Renewal Document completed, signed, and notarized within the past twelve months.
Review BUSINESS ENTITY CERTIFICATION, ENROLLMENT DOCUMENTATION, AND AFFIDAVIT OF WORK AUTHORIZATION exhibit submitted by potential contractor to determine if potential contractor completed Box A, Box B, or Box C.

Box A Completed:

a.
If potential contractor has completed Box A, the potential contractor has certified that the potential contractor does not currently meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box A, the potential contractor is responsive regarding section 285.530, RSMo, and is not required to enroll and participate in the E-Verify federal work authorization program, is not required to submit the required E-Verify documentation, and is not required to submit a completed, notarized Affidavit of Work Authorization to be considered for an award.

b.
If awarded a contract and the contractor’s business status changes during the life of the contract to become a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo, then the contractor shall, prior to the performance of any services as a business entity under the contract,:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming the contractor’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the contractor’s name and the MOU signature page completed and signed, at minimum, by the contractor and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the contractor’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized Affidavit of Work Authorization.

Box B Completed:

a.
If potential contractor has completed Box B, the potential contractor has certified that the potential contractor does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box B, the potential contractor must:
1)
Enroll and participate in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND
2)
Provide documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation shall include EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the contractor’s name and the MOU signature page completed and signed, at minimum, by the contractor and the Department of Homeland Security – Verification Division.  If the signature page of the MOU lists the contractor’s name and company ID, then no additional pages of the MOU must be submitted; AND

3)
Complete and submit a notarized copy of the Affidavit of Work Authorization.

b.
If a potential contractor provides the documents stated in paragraphs a2) and a3) above prior to award of the contract, then the potential contractor meets the requirements of section 285.530, RSMo.  NOTE:  Confirm notarization on Affidavit of Work Authorization by checking for notary’s black ink rubber stamp seal or notary’s engraved embosser seal for a State of Missouri notary.  If non-Missouri notary, absence of a seal may or may not be an issue.  Confirm notary’s commission has not expired by checking the expiration date entered on the affidavit or stated in the notary’s seal.  A copy of a completed, notarized Affidavit of Work Authorization may be accepted.

c.
If a potential contractor does not provide the documents stated in paragraphs a2) and a3) above prior to award of a contract, then the potential contractor is non-responsive.  The potential contractor cannot be considered for award of a contract.
d.
Forward a copy of the E-Verify Employment Eligibility Verification page OR the E-Verify MOU signature page and the Affidavit of Work Authorization to the Division of Purchasing and Materials Management (DPMM) via fax at (573) 526-9815 or e-mail at Purchmail@oa.mo.gov – Attention:  Work Authorization Program.  The vendor’s name and company ID number will be added to the DPMM Internet database located at http://oa.mo.gov/sites/default/files/affidavits.pdf.  If multiple copies of the affidavit are received for a vendor, the affidavit with the earliest date will be used to establish their annual renewal date.

Box C completed:

a.
If the potential contractor has completed Box C, the potential contractor has certified that the potential contractor does meet the definition of a business entity as defined in section 285.525, RSMo, pertaining to section 285.530, RSMo.  By completing Box C, the potential contractor has:
1)
Enrolled and participated in the E-Verify federal work authorization program with respect to the employees hired after enrollment in the program who are proposed to work in connection with the services required in the contract; AND

2)
Provided documentation affirming said company’s/individual’s enrollment and participation in the E-Verify federal work authorization program.  Documentation included EITHER the E-Verify Employment Eligibility Verification page OR a page from the E-Verify Memorandum of Understanding (MOU) listing the potential contractor’s name and the MOU signature page completed and signed, at minimum, by the potential contractor and the Department of Homeland Security – Verification Division; AND
3)
Completed and submitted a notarized copy of the Affidavit of Work Authorization within the past twelve months.

b.
If Box C is completed, check the database located at DPMM’s site at http://oa.mo.gov/sites/default/files/affidavits.pdf to see if the potential contractor is listed.  (A potential contractor listed on the database has provided the required E-Verify documentation and a notarized Affidavit of Work Authorization.).  If the potential contractor is listed on the database, document this by signing and recording the date verification of the documentation was completed in the For State Use Only section of Box C.  If the potential contractor is not listed on the database, then the documents will need to be requested from the agency noted in Box C.  If the agency is unable to supply documentation, the potential contractor must be contacted to provide a copy.

CONTRACTING WITH A GOVERNMENTAL ENTITY

Section 285.530, RSMo, does not apply to procurements in which an agency contracts with a Missouri state agency or federal governmental entity.  Section 285.530, RSMo, does pertain to procurements in which an agency contracts with a Missouri school, a Missouri university, an out of state agency, an out of state school, an out of state university, all political subdivisions, an instate vendor, or an out of state vendor.

POTENTIAL VIOLATION

1. If a state agency suspects that a potential violation of sections 285.525 to 285.550, RSMo, exists, section 285.535, RSMo, indicates that a written, signed valid complaint should be submitted to the attorney general.
· A valid complaint is an allegation, which describes the alleged violator as well as the actions constituting the violation, and the date and location where such actions occurred.
· A complaint, which alleges a violation solely or primarily on the basis of national origin, ethnicity, or race shall be deemed invalid and shall not be enforced.
2. If the potential violation concerns a contract established by the Division of Purchasing and Materials Management (DPMM), submit in writing the circumstances regarding the potential violation to the buyer of record.  The DPMM will be responsible for submitting the complaint to the attorney general.

3. If the potential violation concerns a contract established by a state agency, the state agency is responsible for submitting the complaint to the attorney general.
4. Upon receipt of a valid complaint, the attorney general shall, within fifteen business days, request identity information from the business entity regarding any persons alleged to be unauthorized aliens.
· Identity information not received within fifteen business days after receipt of the request – The attorney general shall direct the applicable municipal or county governing body to suspend any applicable license, permit, or exemptions of the business entity.
· Identity information received within fifteen business days after receipt of the request – The attorney general shall submit the identity data required by the federal government to verify the immigration status of such person(s) and provide the business entity with written notice of the results.
5. If the federal government notifies the attorney general that an employee is authorized to work in the United States, the attorney general shall take no further action on the complaint.
6. If the federal government notifies the attorney general that an employee is not authorized to work in the United States:
· and the employer participates in a federal work authorization program, then there shall be a rebuttable presumption that the employer has met the requirements for an affirmative defense under subsection 4 of section 285.530 and the employer shall comply with subsection 6 of section 285.535.  Subsection 6 provides corrective actions for violations regarding the employment of an unauthorized alien.
· The attorney general shall bring a civil action in Cole County if the attorney general reasonably believes the business entity knowingly violated subsection 1 of section 285.530.  Subsection 5 of section 285.535 discusses the penalties that would apply depending on the court’s findings.
7. If the federal government notifies the attorney general that it is unable to verify whether an employee is authorized to work in the United States, the attorney general will take no further action until the federal government provides verification of the employee’s legal status.
VIOLATION OF SUBSECTION 1 OF SECTION 285.530

1. First Violation - Upon the first violation of subsection 1 of section 285.530 by any business entity awarded a state contract or grant or receiving a state-administered tax credit, tax abatement, or loan from the state, the business entity shall be deemed in breach of contract and the state may terminate the contract and suspend or debar the business entity from doing business with the state for a period of three years.  Upon such termination, the state may withhold up to twenty-five percent of the total amount due to the business entity.  Reference subsection 9 of section 285.535, RSMo.

2. Second or Subsequent Violation – The business entity shall be deemed in breach of contract and the state may terminate the contract and permanently suspend or debar the business entity from doing business with the state.  Upon such termination, the state may withhold up to twenty-five percent of the total amount due to the business entity.  Reference subsection 9 of section 285.535, RSMo.

BUSINESS ENTITY DATABASE
The attorney general shall maintain a database that documents any business entity whose permit, license, or exemption has been suspended or state contract has been terminated.  Reference section 285.543, RSMo.

FEDERAL WORK AUTHORIZATION PROGRAM

E-Verify is a federal work authorization program.  Information regarding E-Verify is available at http://www.dhs.gov/files/programs/gc_1185221678150.shtm.  A copy of the E-Verify Memorandum of Understanding (MOU) can be viewed at:  http://www.uscis.gov/USCIS/E-Verify/Customer%20Support/Employer%20MOU%20(September%202009).pdf.
GUIDELINES QUESTIONS
Contact DPMM – 573-751-2387 or e-mail purchmail@oa.mo.gov.
AFFIDAVIT OF WORK AUTHORIZATION ANNUAL RENEWAL PROCESS

A courtesy e-mail will be sent each month to vendors, starting September 1, 2010, to remind them of the following included in subsection 2 of section 285.530, RSMo: 

“Any entity contracting with the state or any political subdivision of the state shall only be required to provide the affidavits required in this subsection to the state and any political subdivision of the state with which it contracts, on an annual basis.”

The e-mail will also provide vendors the option to renew their affidavit by including a link to the Work Authorization Annual Renewal webpage located at http://oa.mo.gov/purchasing-materials-management/vendor-information/affidavit-work-authorization-annual-renewal.  The webpage will provide the steps to renew an affidavit, a link to the Affidavit of Work Authorization Annual Renewal Document (same as the original affidavit with “Annual Renewal Document” added to the title), and a link to the Vendor Database.
The e-mail will be sent, at the beginning of each month, to vendors listed on the DPMM Internet database that have an affidavit expiring that month.  They will have a month to submit the renewal document.  If they don’t submit the document, they will be removed from the database.  Example:  All the vendors that have September 2010 listed as their expiration will be sent the e-mail at the beginning of September.  The vendors will have the month of September 2010 to submit the renewal document.  If a vendor doesn’t submit the renewal document, they will be removed from the database in October 2010.

Vendors are not required to submit the renewal document.  However, if a vendor does not renew their affidavit, the vendor will have to submit a new affidavit to be awarded a contract for services over $5,000 after their expiration month.
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